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Summary

Natalia Loukacheva

Current Polar law developments indicate that both the Arctic and the Ant-
arctica will continue to be the focus of growing scientific, international,
political, media and public discourse for the foreseeable future. The regu-
lation of resources and associated issues form one of the key areas of Po-
lar law and will thus continue to constitute the crux of legal, geopolitical,
socio-economic, and environmental developments.

An overview of Polar law questions and topical developments was pro-
vided in the pioneering 2010 Polar Law Textbook and in the 2013 Polar Law
Textbook II both edited by this author (see: http://dx.doi.org/10.6027/
TN2013-535). These books covered some topics relevant to Polar resources
and the subject matter of this book (e.g., the management of marine living
resources in both Polar Regions; Arctic biodiversity and marine wildlife;
legal issues of Antarctic tourism; costs and benefits of resource extraction in
the North; legal issues associated with oil and gas and mining in the Arctic,
including offshore; regulation of renewable energy in the Arctic; protection
of polar bears; some questions of hunting, fishing and gathering rights of
Indigenous peoples, etc.). Building on these materials, the purpose of this
new book is to focus on topical issues of law and resource developments in
the Polar Regions. All chapters were written in the period from September
2014 to February 2015. They explore topics that were not previously cov-
ered thus highlighting the wealth of new information on Polar law with
respect to resource developments. Compared to previous books the current
volume presents a more systematic overview of some of the most relevant
issues in the resources and law field.

This project was made possible by an award from the Arctic Coopera-
tion Programme of the Nordic Council of Ministers which has shown con-
tinued leadership in the promotion of legal values and multi-disciplinary



studies on the Nordic and Arctic areas and on the globe more generally.
Special thanks go to the Russian Embassy in Iceland for hosting the pro-
ject’s workshop in 2014. The project was endorsed by the Polar Law Pro-
gram at the University of Akureyri.

This book is the outcome of a process of cooperation between an in-
ternational group of well-known experts in the field of Polar Law and
related studies (see biographies) who were eager to further advance
knowledge on law and resource developments globally.

To help to disseminate this educational tool, the book is available elec-
tronically for free on the website of the NCM at www.norden.org, or it can
be ordered in hard copy from the NCM.

The book will be of interest for both lawyers and non-legal audiences
who are keen to discover more about the subject of Polar law and re-
sources. Structurally, the book is written as a textbook where all chapters
have been written as lectures and include questions and references for
further reading. Despite the coverage of several topics (see contents), this
book is limited in its scope and leaves room for further research.

The opinions expressed in this book do not necessarily reflect the posi-
tion of the NCM. Further information about this book can be obtained from
the book’s editor Dr. Natalia Loukacheva at Natalia.Loukacheva@unbc.ca or
from the website of the NCM: www.norden.org
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1. Resource Developments and
Polar Law

Natalia Loukacheva

1.1 Settings

The growing importance of both Polar Regions in the area of resource
development has heightened the role of law in dealing with many current
and emerging resource issues. Despite the continuing existence of various
possible approaches to its understanding, Polar law as a developing area
of study is clearly gaining greater recognition in both academic and inter-
national fora. “Broadly speaking, “polar law” is a developing field of law
that deals with the international and domestic legal regimes that are ap-
plicable to the Arctic or the Antarctic, or both” (N. Loukacheva in Polar
Law Textbook 2010:13). The regulation of resources among other relevant
issues form an important part of Polar law.

An overview of Polar law questions and topical developments was given
in the pioneering 2010 Polar Law Textbook and in the 2013 Polar Law Text-
book II (see: www.norden.org). These books have covered a number of top-
ics relevant to Polar resources and the subject matter of this book (e.g., the
management of marine living resources in both Polar Regions; Arctic biodi-
versity and marine wildlife; legal issues of Antarctic tourism; the costs and
benefits of resource extraction in the North; legal issues associated with oil
and gas and mining in the Arctic, including offshore; the regulation of re-
newable energy in the Arctic; the protection of polar bears; questions relat-
ing to hunting, fishing and the gathering rights of Indigenous peoples, etc.).
Building on these studies, the purpose of this new book is to focus on topical
issues of law and resource developments in the Polar Regions. The current
volume therefore explores topics that were not previously covered, high-



lighting the wealth of new information on Polar law with respect to re-
source developments. Compared to the previous volumes in this series it
represents a more systematic overview of some of the issues most relevant
to resources and law in the Polar Regions.

The concept of “resources” has often been employed rather differently
across the natural and social sciences and humanities. There are numerous
classifications of resources in economics, geography, human resources,
biology, ecology, etc. Those classifications suggest that the definition of
resources is linked to several concepts and factors such as, for example,
conservation, stewardship and sustainability in the environmental context,
commercial/non-commercial sources, intangibility (human, innovational
and reputational resources) when one deals with human capital,
knowledge, and resource management; in business terms, resources may
also be organised into physical (tangible goods), financial, organisational
and human resources categories. Human resources are subject to institu-
tional and structural factors, such as quantity and quality. There are also
classifications of scientific and intellectual resources (i.e, scientific
knowledge) and inspirational resources (e.g., tourism). Based on the form of
ownership there are international, national, community/public, and indi-
vidual resources. On their origin, resources have also been categorised as:
biotic (e.g, living resources - flora and fauna, etc.) and abiotic (e.g., non-
living — minerals, land, etc.); by looking at the status of development - one
can identify developed, potential, actual, recoverable (discovered and un-
discovered) and unrecoverable resources, etc. Factors of utility, availability
and the potential for consumption or depletion also play an important role
in the characterisation of resources. Thus, based on the criteria of exhausti-
bility and renewability, natural resources are divided into: non-renewable
(i.e, they cannot be reproduced once depleted - fossil fuels (e.g., oil, natural
gas, and coal), metallic (e.g, iron and copper) and non-metallic minerals
(sand)) and renewable (they can be replenished). Furthermore, renewable
resources can be divided into: energy flow resources - e.g, solar energy,
wind, etc.; and biological resources which include wildlife (marine and ter-
restrial), fish, plants, and genetic material and cultivated resources - e.g,,
aquaculture which can also form a separate category of biological resources.
In production terms, resources can be divided into conventional (e.g., crude
oil) and unconventional (e.g., shale oil and gas).
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Despite the existence of these numerous classifications, which may be
relevant to both Polar Regions, this book focuses primarily on a number of
ongoing developments in natural resources, both renewable and non-
renewable. Although both regions have a wealth of current and potential
resource endowment, because of differences in their legal regimes and
other pre-conditions and particularities (see further), it is the Arctic that
is currently more exposed to the depredations of various intrusive re-
source activities.

Antarctic resources - e.g., biological (whales, seals, krill, fish, genetic);
scientific and inspirational (tourism) are rather expensive to develop,
isolated and well regulated. However, this isolation is challenged and re-
source-related issues are emerging which require further attention (see
the ch. by Jabour). The Arctic is richly endowed with biological resources -
both marine living and terrestrial wildlife, unique flora and fauna (Arctic
biodiversity); renewable energy flow resources - e.g., hydropower, wind,
geothermal, solar, bio and ocean energy, etc, and non-renewable re-
sources such as oil, natural gas, uranium, coal and various minerals, in-
cluding rare earth minerals which, in the current geo-political context,
have strategic significance. In both regions these resources are becoming
more and more integrated into global developments (e.g., the role of mul-
tinational corporations and trade, economic globalisation) but in many
ways their isolated location raises challenges in relation to cost, technolo-
gy and infrastructure. The accessibility of resources is changing due to
global warming. Climate change is a major challenge in both Polar Regions
and its worldwide impacts have profound consequences for current and
emergent resource activities (see the ch. by Winther).

1.2 Polar Regions and Resource Developments

Rapid changes in both regions are causing similar challenges, thus both
the Arctic and the Antarctica share areas of common concern and inter-
est (e.g., climate change and other environmental issues, biodiversity,
shipping, the increasing impact of human activities, etc.). Despite some
similarities, the legal regimes pertaining to Antarctica and the Arctic are,
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however, fundamentally different in a number of aspects (see Polar Law
Textbook 2010; Polar Law Textbook I1 2013).

One fundamental difference can be seen in the fact that the Arctic has
been inhabited by Indigenous peoples and other Northerners. In Antarcti-
ca, there is no Indigenous population or permanent residency (although
scientists live and work there and in some cases young children even go to
school there for short periods of time). For this reason, the application of
International Human Rights law in the Antarctic is possible but not to the
same degree as in the Arctic. One area of Human Rights law deals with
Indigenous Peoples’ rights, including their rights to lands and resources.
By analysing the Sami rights to natural resources and lands in Norway and
resource activities on traditional Indigenous lands, Ravna shows that bet-
ter protection of the Sami is needed with respect to their full participation
and co-determination rights and particularly in relation to the operation
of extractive industries on traditional Sdmi lands.

Another difference is in the legal regulation of resources at each Pole.
For example, in the Arctic, mining has a very long history and different
levels of regulation across the Circumpolar North. The situation in the
Antarctic is however rather different. The Antarctic Treaty System (ATS)
has been proactive and has endorsed a precautionary approach in regulat-
ing mining activities before they began. In 1988, the Convention on the
Regulation of Antarctic Mineral Activities (CRAMRA) was developed. It
allowed mineral activities in principle but included stringent controls on
mining. CRAMRA was not accepted by all Antarctic Treaty Consultative
Parties (ATCPs). A solution was found through the conclusion of an inter-
national treaty - the Protocol on Environmental Protection to the Antarc-
tic Treaty (Madrid Protocol, 1991) which prohibits all mineral resource
activities, excluding scientific research (Art.7). “Until 2048 the Protocol
can only be modified by unanimous agreement of all Consultative Parties
to the Antarctic Treaty. The prohibition on mineral resource activities
cannot be removed unless a binding legal regime on Antarctic mineral
resource activities is in force (Art. 25.5)” (www.ats.aq).

Discussions on the subject of mining in Antarctica invite questions
about the type of scientific research being conducted for mineral pro-
specting purposes. The freedom of scientific research is one of the key
principles of the Antarctic Treaty System (ATS); by its nature the conduct

20 Polar Law and Resources



of scientific research in Antarctica may produce some data and other in-
formation on minerals. Another question here concerns the feasibility of
mining in Antarctica if the ban is ever lifted. Would global economics
make mining in Antarctica feasible? Even if the necessary technology be-
comes available how could such activities be pursued in such a challeng-
ing physical environment? Antarctic mining will imply substantial invest-
ments, revised insurance policies and stricter regulations on bio-
prospecting, tourism, shipping, etc. Although, currently, the question of
Antarctic mining is a hypothetical one, its complexity, possible costs and
benefits and impacts on the environment do not suggest that Antarctic
mining will be a realistic prospect any time soon.

The regulation of non-renewable resources in the Arctic and associat-
ed issues of resource endowment, projects, the ownership of oil, gas and
minerals within the Arctic States, existing legal regimes and resource leas-
ing practices are all important, as the development of resources such as
these has been ongoing across the region for over a century (e.g., Yukon
gold rush of 1897 and the Arctic oil and gas discoveries at several loca-
tions) (see Bankes in Polar Law Textbook 2010). The development of
fossil fuels is clearly also linked to energy policies, energy security and
environmental issues. Despite a number of factors (e.g., security of supply,
access to energy markets, competitiveness, national employment, indus-
trial policies, etc.) that drive state energy policies, in a carbon-based econ-
omy such policies are linked to climate change policies and vice versa (see
the ch. by M. das Neves and Bankes). Furthermore, the development of
energy resources, both renewable and non-renewable, is closely connect-
ed to an economic, environmental and energy security framework which
in the context of “small states” such as Greenland, Iceland and the Faroe
Islands presents specific challenges and opportunities (see the ch. by
Bailes) . The environmental concerns associated with resource develop-
ment are numerous (see further) but proper and robust legislation can
make a difference here. One obvious gap in the existing Arctic legal
framework was addressed with the conclusion, by the eight Arctic States
under the auspices of the Arctic Council, of the second legally-binding
Agreement on Cooperation on Arctic Marine Oil Pollution Preparedness
and Response (2013). This agreement is commonly viewed as a timely
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tool in dealing with issues of preparedness and response in relation to
marine oil spills in the Arctic (see the ch. by Ambassador Vasiliev).

Compared to the Arctic where we have to deal with the eight sovereign
Arctic States which have created their own environmental law regimes
and systems for protection of environment, within the limits of Interna-
tional environmental law, in Antarctica, sovereignty claims are “frozen” by
Art. IV of the Antarctic Treaty; thus, international law regulates environ-
mental protection in the region and it has been incorporated in the na-
tional legal systems of the ATCPs (for details see Koivurova in Polar Law
Textbook 2010). The ATS has a number of tools which it can use to protect
the Antarctic’s fragile environment, including both flora and fauna but
increasing pressure from growing economic ventures such as bio-
prospecting and tourism currently and in the future will likely pose in-
creasing concerns. There is also growth in ship-based and “fly-sail” tour-
ism as well as in other tourist activities (e.g., kayaking, scuba diving, long-
distance swimming, etc.) in Antarctica. Although Antarctic tourism is
quite regulated, questions have nevertheless been raised about the cumu-
lative effects of tourist activities on the environment, the safety of tourists,
the interaction between science and tourists and the need for the prohibi-
tion of a permanent tourist infrastructure (e.g. hotels) to guarantee the
protection of Antarctica’s wilderness values (see Bastmeijer in Polar Law
Textbook II, 2013, and Jabour). Arctic tourism is also growing. Indeed, its
guidelines, regulation, existing best practices and policies pertaining to
sustainable tourism in the region have become a focus of study for various
authorities; one recent example is the anticipated document by the PAME
working group of the Arctic Council on best practices in relation to vessel-
based Arctic tourism (PAME, May 2015).

In both regions, regulations exist which target the protection of certain
species. The regulation of Antarctic marine living resources and their
management is now well elaborated under the ATS (see: VanderZwaag;
Potts; Koivurova in 2010 Polar Law Textbook, and Jabour). The 1972 Con-
vention for the Conservation of Antarctic Seals (CCAS) and the 1980 Con-
vention on the Conservation of Antarctic Marine Living Resources
(CCAMLR) are the key legal regimes in the Southern Ocean.

In the Arctic, the 1973 Agreement on the Conservation of Polar Bears
and their Habitat which was signed by five Arctic nations with polar bear
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populations - is one example of the conservation measures taken to re-
spond to the commercial over-hunting of these species in some of those
states. Despite some limitations (e.g. it did not address the impacts of
climate change on polar bears and matters of the overharvesting of shared
populations of these species), the agreement was nevertheless deemed to
have been successful and it remains the key international legal tool for the
conservation of polar bears (see Bankes in Polar Law Textbook II, 2013).

The protection of whales and whaling as such is a contentious issue
especially in the Arctic. Despite existing international law instruments and
regulation of commercial, Indigenous and scientific whaling, more coop-
eration between States is required in order to generate better results in
relation to the protection of these species (see the ch. by Fitzmaurice).
Seals are another marine living resource in both Polar Regions. In the
Arctic, sealing is still an important part of pan-Arctic resource utilisation.
However, the commercialisation of seals is shown in trade bans on seal
products (e.g., the Marine Mammal Protection Act in the US; the EU’s ban
on trade in seal products - the trade in seal products hunted by the Inuit
of Greenland and Canada is currently exempted from the ban) (see the ch.
by Sellheim). By questioning whether or not a comprehensive legal
agreement on sealing in the Arctic is possible, he suggests that currently
such an agreement is unlikely because of existing divergent perceptions in
respect of seals and the resulting significant differences that remain in the
national legislations of the Arctic nations in this area.

The exploitation, protection and management of fisheries is another
key area of marine resources in the Polar Regions. The two Polar Regions
have rather different regimes in terms of fishery management. In Antarc-
tica the CCAMLR is an international treaty regulating marine resources
including fisheries on the High Seas. The key issues of concern here are
“the implementation of the ecosystem approach, the management of 1UU
fisheries, and the intensification of industrial fishing for krill” (Potts, Polar
Law Textbook 2010:65). The issue of illegal, unreported and unregulated
(IUU) fishing is a particularly concerning issue with regards to the har-
vesting and trade of toothfish which even led to the engagement of IN-
TERPOL (see Jabour). In the Arctic, fisheries are regulated by a mix of
agreements and instruments. Moleenar provides an overview of Interna-
tional law on Arctic fisheries which is an issue of increasing concern given
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the ongoing impact of climate change. He analyses the challenges facing
Arctic fisheries and the prospects for commercial fishing in the Central
Arctic Ocean, including the possibility of the development of a legally
binding regional fishery instrument. Issues of marine governance, fishing
and property rights in the light of the Constitutional debate in Iceland are
further explored by Einarsson.

1.3 Main Approaches and Key Questions

Current Polar law developments indicate that both the Arctic and Antarc-
tica will continue to be the focus of growing scientific, international, politi-
cal, media and public discourse in the coming years. As noted previously,
one of the most important aspects of this relates to the notion of re-
sources. In fact, the regulation of resources and associated issues form one
of the key areas of Polar law and will, as far as both regions are concerned,
continue to form the crux of legal discourse, geopolitics, socio-economic
and environmental developments for the foreseeable future.

A number of key approaches/principles can be identified as important
in the management of marine living resources and in the development of
natural resources. The UN Convention on the Law of the Seas (UNCLOS) is
the key tool for defining the legal grounds for the control of marine re-
source exploration and marine environmental protection in the Polar seas.
Furthermore, the principle of Permanent Sovereignty over Natural Re-
sources which is not absolute, but rather is limited, due to legal and eco-
nomic factors, implies a set of rights of usage, possession and management
in respect of such resources. The ecosystem-based management and pre-
cautionary approach are also taken into account (see Fitzmaurice in Polar
Law Textbook II, 2013; Potts and VanderZwaag in Polar Law Textbook
2010), as is the polluter pays principle, the no harm principle, environ-
mental impact assessment and adherence to the sustainable development
principle which is not a normative concept but has evolved into further
legal recognition and implies the integration of sustainability’s main pil-
lars (i.e., environmental, social and economic values).

Resource development and regulation are closely intertwined with
several other areas and issues that are impacted by a wide range of factors
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such as: the emergence of a new geopolitical framework which is current-
ly being “tested” by the challenges posed by various global environmental
pressures (e.g., climate change, pollution, ozone depletion, black carbon,
mercury contamination, etc.); uncertainty and unpredictability in respect
of just how some issues with regards to resource development may unfold
(e.g., due to changing political situation; regulations; or limitations inher-
ent in generating precise data on the availability of resources because of
technological or security concerns; shortcomings related to evaluations on
the costs and benefits of projects with a high price tag - uncertainty re-
garding the outcome of risks vs. benefits caused by fluctuation in the glob-
al prices of some resources, etc.); shifting security, geopolitical, ecological
or economic predicaments that may make resource development infeasi-
ble due to some resource price fluctuations in global markets or environ-
mental concerns and lobbying against the development of some resource-
oriented projects, or the operation of extractive industries on traditional
Indigenous peoples’ lands.
Thus, the key drivers in respect of resource development are:

e Resource endowment.

e Future demand and price.

e Environmental risks (e.g., oil spills, ecological impacts, etc.).

e Access toresources (e.g., infrastructure, geopolitics, sea ice, etc.).

e Technology (e.g. dealing with the development of conventional and
unconventional resources).

e Indigenous Peoples’ concerns, etc.

The ongoing transformation occurring at both Polar Regions will influence
these areas long into the future and will also have global ramifications. All
of the Arctic States are key players also in the Antarctica and show inter-
est in more cooperation there. Furthermore, there is growing interest and
increasing activity in both Poles from non-Arctic nations, often such activi-
ties are perceived as an important part of strategic planning and of the
power position of those nations. In terms of resource geopolitics, the situ-
ation in Antarctica is influenced by its legal status (e.g., “frozen” territorial
sovereignty claims for the duration of the Antarctic Treaty; the ban on
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mineral resource activities, other than for scientific research purposes,
etc.). Nevertheless, in the future, Antarctica and its resources will play an
increasingly important role in global geopolitical framework, thus, all
parties to the ATS recognise its strategic importance and remain active in
the South Pole.

Resource geopolitics in the Arctic are influenced by numerous eco-
nomic, business, trade, military, social, environmental, political and legal
developments both within and beyond the Arctic rim. Despite the pres-
sures posed by shifting political realities, all Arctic States are strong on
Arctic cooperation as there are areas of common concern and responsibil-
ity that can only be addressed together. One such area is responsible re-
source development for the North with the engagement of Northerners,
especially the Arctic’s Indigenous Peoples. In this new geopolitical reality,
non-Arctic States (e.g., China, Singapore, Japan, Germany, France, etc.) are
also eager to enhance Arctic cooperation at several levels, including re-
source developments, both inshore and offshore and beyond the national
jurisdiction of the Arctic States. This trend is set to continue into the fu-
ture. Despite the fact that the Arctic States are the stewards of the region
and have first-hand knowledge of what is happening in the North (e.g., the
Arctic Council is the leader in generating this knowledge), the role of non-
Arctic States and other actors cannot be ignored. Regardless of their re-
mote geographical location from the Arctic, many of them already conduct
resource-related activities via foreign partnerships with Arctic companies
and make investments in Arctic resource projects and technology, in addi-
tion to providing manpower and undertaking various scientific activities.
Resource development in the Arctic requires substantial investments
which in light of globalisation, global trade, and the growing global de-
mand for energy resources necessarily attracts multinational corporations
with foreign capital.

Responsible resource development implies finding workable solutions
to the creation of adequate sustainable development, socio-economic
wellness and prosperity for Northerners, as well as human capacity build-
ing, corporate social responsibility and respect for the environment. In
this light, resource activities are subject to rigid environmental regula-
tions and scrutiny (e.g., environmental impact assessments, strategic envi-
ronmental assessments, etc.).
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The outcomes of the resource development actions in the Arctic raise
concerns over the vulnerable eco-balance of biodiversity, wildlife and the
traditional livelihoods of Arctic Indigenous peoples. Thus, one of the more
important aspects of resource activities in the Arctic deals with the re-
sponsibility of the state and the operators of the extractive industries in
respect of traditional Indigenous lands. In legal terms, this concerns the
duty to consult and the requirement to obtain free, prior, and informed
consent (FPIC), including meaningful consultation with the Indigenous
community before any extractive activity can take place on lands owned
by the Indigenous group. In the context of the duty to consult the state
may argue that consultation is sufficient, Indigenous Peoples however
insist that meaningful consultation and consent is a must. While this prin-
ciple has thus far received only limited understanding and legal recogni-
tion within those Arctic States with Indigenous populations where extrac-
tive industries operate, it is likely to in future to play an increasingly im-
portant role. For example, in Tsilhqot'in Nation v British Columbia, 2014
SCC 44 decision, the Supreme Court of Canada made new law on the duty
to consult. In this pivotal decision the Aboriginal title of the Tsilhqot'in
nation was established and the Supreme Court stated that the government
has a duty to consult and accommodate the Aboriginal group even though
the land claim settlement is underway. Thus, the consent of Indigenous
Peoples’ is required before any resource project goes ahead; it is not justa
duty of consultation but a requirement to get consent over unceded terri-
tory. Extractive industry operation on Indigenous lands raises many ques-
tions and is linked to Indigenous peoples’ rights to natural resources (see
Ravna). The question of who owns resources and benefits from them is
also often at stake. Indigenous communities across the Arctic enjoy differ-
ent levels of self-government or public governance systems. Often, their
aspiration for greater autonomy and their desire to manage their own
affairs is driven by expectations of sustainability that can be brought
about only by the ownership of resources and the benefits accruing from
their development. For example, Nunavut with its majority Inuit popula-
tion and its system of public governance is celebrating its 15th anniver-
sary in 2015 and expectations of economic prosperity and social wellness
are linked to the devolution of powers from Ottawa to the territory over
Crown lands (80% of all lands in Nunavut). Greenland, after gaining a new
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measure of autonomy in 2009 and with it the right of ownership over
mineral resources, including sub-soil, has made a major play for economic
and possibly full independence from the Kingdom of Denmark based on
envisaged resource development projections, including offshore fossil
fuels, rare earth and other minerals.

In many Arctic communities, including areas of traditional Indigenous
livelihood, the development of natural resources is seen as a means of
providing economic benefits to local communities in terms of jobs, devel-
opment of infrastructure, etc. At the same time it is often manifested in the
“resource curse” to Northerners as it brings disease, the influx of abusive
substances, the loss of culture and a threat to the traditional Indigenous
ways of life. Across the Arctic, even within Indigenous communities there
is no unanimous view on the need for and benefits of resource develop-
ment versus traditional subsistence activities and the threat to Indigenous
ways of life. Across the Arctic Indigenous peoples’ relations with the ex-
tractive industries often differ markedly given the plethora of regulatory
systems in use. For example, the practice of Canada’s Impact and Benefit
Agreements (IBAs), concluded by an Indigenous group and a company as a
result of settled land claim agreements, are clearly of interest to others.
IBAs are oriented towards bringing the benefits of extractive industry
companies operating on their lands (e.g., employment of Indigenous rep-
resentatives, royalties, etc.,) to Indigenous communities. One further area
of concern with regards to resource use and management deals with the
gap between traditional knowledge, the hunting practices of Arctic Indig-
enous Peoples and the pressures of modern economic development, scien-
tific data and legal regulations (e.g., bans) on the hunting of some species -
i.e., seals, whales, polar bears, etc. Furthermore, although recognised and
regulated by the legislator, both practices of Indigenous whaling and seal
hunting remain controversial because of their link to the commercial side
and the quota system.

The issue of polar bear management and of quotas in some Arctic areas
has, as such, become a subject of “polar bear” politics. For example, the
listing by the US of these species as threatened under the Endangered
Species Act (2008) relying on the best scientific knowledge, had serious
ramifications for the polar bear hunt in Arctic Canada and led to a loss of
income by Canadian Indigenous groups. Those groups have argued that
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traditional knowledge suggests that polar bear populations are healthy
and there is no threat to their extinction.

Current discourse on resource development raises a number of im-
portant questions.

1.3.1 Isthere a “race” for Polar resources?

In Antarctica, despite the ban on mineral resource activities except for sci-
entific research, all parties to the ATS, understanding the strategic im-
portance of the continent, are interested in a pro-active approach and dis-
play a readiness for possible future changes (e.g. the accumulation of scien-
tific data which may contain information on minerals). Arguably, it is not so
much about a “race” or “scramble” for resources but rather a need to pre-
pare and ensure that they are equipped with the proper scientific tools and
knowledge. Furthermore, in Antarctica “there is a physical continental shelf
adjustment to the continent, but debate whether there is or can be a legal
continental shelf” and in that respect a number of questions remain to be
answered (see McDorman in Polar Law Textbook II, 2013:77; 90-91).

In the Arctic, preliminary evaluations in respect of the potentially vast
scale of untapped offshore resources boosted media speculation over “the
race” for their control in the areas beyond the current national jurisdictions
of the Arctic States. The media often seem to present the story that the Arc-
tic Ocean coastal states are “scrambling” to assert claims to the seafloor in
light of the anticipated hydrocarbon and other mineral bonanza contained
therein. Although there is a possibility that such resources exist under the
seafloor of the Arctic Ocean, currently, most of the known resources are
located within the Exclusive Economic Zones (EEZs) of the Arctic States and
there has been no production of mineral resources beyond 200 nautical
miles. Furthermore, submissions by some Arctic States on continental shelf
entitlements have created a media frenzy speculating over possible conflicts
in respect of overlapping claims, although, de facto, all parties follow routine
legal developments under the UNCLOS. Arguably however the real question
is not per se about the “race” for resources among the Arctic States but ra-
ther about their “competition” over the collection of scientific data relating
to the continental margin in the Arctic Ocean. At the current time of writing,
Denmark has made its submission in 2014, Canada made one in 2013 with
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reservation for the submission of further information on the Arctic Ocean
part of their claim; Russia is expected to re-submit its submission in the
near future; Norway has received recommendations from the Commission
on the Limits of the Continental Shelf in 2009 and confirmed that it will
proceed with outer continental shelf delineation relying on those recom-
mendations; the USA is not a party to UNCLOS but has developed charts and
maps with areas of the continental shelf beyond the EEZ - 200 nautical
miles. In other words, if overlapping takes place, all disagreements will be
resolved by the respective parties (e.g., Canada, Denmark (Greenland) and
Russia) in an orderly manner. They have already agreed on that in the 2008
[lulissat political declaration.

The increasing importance of the Arctic in global affairs and its promo-
tion by some as a new frontier for resources, energy supply and security,
have placed the region within a new geostrategic framework in which
non-Arctic States are eager to play a greater role and gain access to re-
sources (e.g., fisheries bio-prospecting, new sea routes, and minerals).
Furthermore, the increasing interest of some non-Arctic States (e.g., Chi-
na) in Arctic resource developments, the advancement of “know-how”,
technology and presence in Arctic-related projects, in itself does not point
to the existence of a “race” either with or between the Arctic States.

Arguably, these developments are simply a manifestation of the in-
creasing level of capacity and capabilities in the region and of its rising
importance. In other words, the “race” is for stronger stewardship and
power. In this power game, the Arctic States should remain the key play-
ers and stewards of the region, at least because all known resources are
located within the areas of their jurisdiction. Questions of ownership
and of the management of resources beyond those areas - e.g., in the
central Arctic Ocean, will continue to be decided by the primary Arctic
players who will need to balance their interests with those of the inter-
ested non-Arctic actors. Given Arctic realities (e.g., harsh climate, dark-
ness, ice, high costs of any development, etc.), cooperation with various
actors is a necessity. How this cooperation and resource geopolitics will
unfold will depend on the willingness of the Arctic States to engage “out-
siders”. A further question arises in respect of the dilemma contained in
the question of whether to develop some resources (e.g., offshore oil and
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gas) now, or keep them untapped for the sake of the environment and
for the benefit of future generations.

Environmental issues are at the heart of any resource development.
They raise questions concerning national and international regulation of
the environmental effects of resource projects; the application of envi-
ronmental laws to extractive industry operations; prevention of numerous
environmental risks (e.g., impacts of noise on marine mammals; contami-
nation from oil, gas and mining activities (i.e., pipeline leaks or the risk of
radioactive contamination because of uranium mining); disposal of waste
and used water; risks of pollution and spills in cases where shipping oc-
curs in ice-covered waters, etc.). Thus, extractive industry operators are
subject to rigid environmental legislation including environmental as-
sessments, permits for air and water emissions and the consideration of
nature protected areas, etc. The cumulative impacts of resource activities
and major projects have prompted legislators to put environmental pro-
tection and conservation measures in place for the maintenance of fragile
Arctic biodiversity and ecosystems. With respect to energy resources the
focus on renewable vs. non-renewable sources of energy generation is
understandable, but in the Arctic context, depending on location, the us-
age of renewable energy is limited due to harsh climate conditions, costs
and other factors. In other words, in the present energy mix, it is not pos-
sible to fully substitute non-renewables with renewables. Moreover, reli-
ance on fossil fuels as one of the key sources of energy in the Arctic will
remain for the foreseeable future along with continuing attempts to pro-
mote “greener” extractive industries and a greater reliance on renewables
as a more environmentally friendly source of energy.

In both the Arctic and Antarctica, environmental concerns and their
impact on broader global issues (e.g., the ramifications of global climate
change on resources, or the increasing environmental risks generated by
shipping, tourism, etc.), create new challenges in respect of their govern-
ance frameworks. Thus, questions of the Arctic and Antarctic resource
governance are often now developed in tandem with other areas of gov-
ernance (e.g., marine, scientific, environmental and shipping, etc.).

With global warming and the loss of sea ice, resources at both Poles are
becoming more accessible. This has the effect of boosting the global demand
for resources, new technologies, increasing shipping activities (i.e., naviga-
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tion, transportation, tourism, etc.). In the Arctic, the accelerated thawing of
ice in the Arctic Ocean opens up natural resources on land and at sea to
wider access. The central focus here is on oil and gas which, according to
estimates, have the capacity to ensure a stable supply well into the XXII
century. In the Arctic the question of inshore versus offshore resource de-
velopment and further offshore exploration has however gained special
attention. Inshore Arctic oil and gas exploration and exploitation have been
happening for a long time raising all kinds of issues (e.g., Norman Wells,
Prudhoe Bay oil fields in North America) (see Bankes in Polar Law Textbook
2010). Offshore oil and gas activities have attracted more attention recently,
because of the environmental lobbying on the part of various NGOs (i.e.,
Greenpeace), as well as questions of technological and human capacity,
environmental safety, risk management and security.

According to some estimates, “90 billion barrels of oil, 1,669 trillion
cubic feet of natural gas, and 44 billion barrels of natural gas liquids may
remain to be found in the Arctic, of which approximately 84% is expected
to occur in offshore areas” (U.S. Geological Survey, 2008).

Although such evaluations are preliminary ones and contain a certain
degree of uncertainty as regards the final numbers until resource develop-
ment starts, it is clear that it terms of resource endowment, the Arctic is a
gas “province” and that the offshore location of these possible resources
implies their development sooner or later. This however raises the question
of the role of regulation here and the obvious need to address existing gaps
in this area. One concern is connected with the fact that there remains a
great deal of uncertainty and possible pressures on Arctic ecosystems
caused by offshore and inshore drilling and the existence of different legal
systems which often push regulations that are not “up to date” (WWF).

In order to address this, some of the recent measures taken include, the
Norway - Russia Barents 2020 project which suggested the harmonisation
of the health, safety and environmental standards to be used in oil and gas
offshore operations (see www.dnv.com ) something which is now consid-
ered by the other Arctic States; the negotiation in 2013 by the eight Arctic
States of a special agreement to address preparedness and response to ma-
rine oil pollution (see Vasiliev); reform of national legislation to tackle exist-
ing gaps (e.g, Canada, USA, and Russia); more attention of operators to the
existing international law norms and their application in the Arctic, etc.
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While the current depression in the oil price has a significant impact
on the Arctic and the new energy landscape this price reduction is likely to
be temporary. With the world’s population already surpassing 7 billion,
the market demand for strategic resources such as oil and gas, is expected
to rise in the long run given their geopolitical importance and the increas-
ing desire by all major states for “energy security”.

Despite existing environmental concerns, lobbying and questions over
the costs and benefits of offshore resource exploration in light of current
global prices, technological limitations, taxation, royalties, human, fiscal
and other capacity issues, in some Arctic areas offshore resource devel-
opment is already happening (e.g.,, Norway has for many years has been
exploring and producing offshore oil in the ice-free Barents Sea. While in
April 2014 Russia shipped the first oil ever produced on the ice-covered
continental shelf in the Barents (Pechora) Sea from the mammoth
Prirazlomnaya oil rig and, in addition, started the industrial exploration
for oil in the Kara Sea at the 74 degrees North latitude). Oil and gas devel-
opment in the Arctic, both inshore and offshore, are seen as the future of
the Russian energy production.

Responsible exploration of oil and gas in the Arctic will remain a topical
issue. Natural gas disappears in the atmosphere and leaves no trace of its
presence on the earth. Oil, on the other hand, is a dangerous contaminant of
the environment; it is a serious pollutant. The disaster of the BP oil rig in the
Gulf of Mexico in 2010 is one of many grim reminders of the risks posed by
oil spills at sea and their consequences for fragile natural environments.
Because of the prevailing lower temperatures in the Arctic, oil becomes a
much harder physical substance, it does not dilute in seawater, and is not
neutralised by the microorganisms often found in warm seas. An oil spill in
the fragile Arctic environment could therefore have much more severe im-
pacts than would be the case elsewhere. The damage caused by such a dis-
aster in the Arctic could require much more time to recover, if indeed it was
manageable at all. As such, although oil exploration in the Arctic is probably
unavoidable, it should proceed in the most prudent and sensitive way pos-
sible in order to minimise the risk of spoiling the pristine North. Thus, the
key question here is how to manage resource development here in the most
responsible, sustainable and environmentally-respectful way, considering
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in particular the impact on Indigenous peoples’ way of life, food security
and the health of Northern communities.

1.4 Conclusion

In both Polar Regions the issues of resource riches, rights, access, extrac-
tion, control, sharing, benefits, conservation and environmental protection
will continue to attract significant global attention. In the Arctic the idea of
the region as a “resource frontier” is influenced by the vision of the Arctic
as home to many Northerners and Indigenous peoples who are the stew-
ards of the North. Thus, responsible resource development means devel-
opment with the engagement of Northerners for the benefit of the North.

In both the Arctic and Antarctica questions of biological resources, ge-
netic, water, fish, certain marine mammals; tourism, etc., point to the ex-
istence of common concerns suggesting that both regions can benefit from
lessons learned in each area in respect of practicing eco-system based
management, the precautionary approach, sustainable use and other con-
servation and environmental protection measures.

The rising level of shipping accessibility, due to climate change and
new technological advances, in the Arctic and the Antarctic, presents a
new set of challenges for both (e.g., the impacts of climate change on fu-
ture resource activities and species - i.e., migration of fish stocks or the
emergence of new species). Furthermore, the nascent geopolitical trans-
formation of these areas is pressuring some Arctic States to resolve pend-
ing disagreements before this new reality begins in earnest, including
questions of jurisdiction (possible abundance of resources and rights to
their exploration and exploitation is one impetus for the resolution of
such disagreements) (about disagreements see Loukacheva in Polar Law
Textbook II, 2013). This necessity will however further advance the de-
velopment of Polar law. One further development may take place with
regard to the emergence of several legal regimes for specific resource
matters (e.g., the regional legal instrument on Arctic Fisheries). In other
words, the development of an Arctic Treaty similar to that in the Antarctic
is not feasible at present but the need for further regulation of specific
issues in the form of special agreements shall continue.
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Further development of Arctic minerals, including rare earth minerals
(e.g., Greenland) is likely to occur but will require substantial infrastruc-
ture investment. In addition to the focus on unexplored and untapped
fossil fuels and minerals in the Arctic however, the regulation of bio-
genetic and fresh water resources (i.e., icebergs, show, ice, etc.,) will, over
time, gain increased strategic significance at both Poles because of their
economic and political value.

In line with further global pressure generating an ever greater interest
in both regions on issues of resource development, Polar law while con-
tinue to evolve in the nexus with politics and various sciences, will be-
come more important than ever in the regulation of resource activities.

1.5 Further reading

Brill, Martinus Nijhoff. The Yearbook of Polar Law.

Loukacheva, Natalia (ed.) (2010). Polar Law Textbook. Copenhagen: Nordic Council
of Ministers, TemaNord 2010:538.

Loukacheva, Natalia (ed.) (2013) Polar Law Textbook II. Copenhagen: Nordic Council
of Ministers, TemaNord 2013:535. http://dx.doi.org/10.6027/TN2013-535

Arctic Review on Law and Politics. Co-Action & Cappelen Dam Akademisk.

OGEL - 0il, Gas and Energy Law Intelligence journal, special issues on Polar re-
sources.

Nymand Larsen, Joan & Fondahl, Gail (eds.), Arctic Human Development Report.
Copenhagen: Nordic Council of Ministers, TemaNord 2014:567.
http://dx.doi.org/10.6027/TN2014-567

1.6 Questions

e What are the most topical issues with regards to resource development
in the Arctic and in Antarctica?

o Whatare the main gaps in terms of the regulation of resource
development in the Polar Regions?

e How do we define strategic resources? Which areas of resource
development are likely to gain future prominence and why?
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2. Antarctic Resources —
Topical Issues

Julia Jabour

2.1 Introduction

“Antarctica” comprises the Antarctic continent and the Southern Ocean
south of the Antarctic Convergence (1). Although Antarctic “resources” are
few and valuable they are highly regulated and access is expensive. Re-
sources include fin-fish, krill, whales, seals and other marine and terres-
trial life forms, and genetic material and processes. Collectively these are
referred to here as biological resources. Scientific knowledge about the
continent, its icecaps and atmosphere, the ocean and its processes, and
impacts from sources exogenous to Antarctica are here collectively called
scientific resources. The vicarious amenity that Antarctica offers, and
which is rendered to communities that will never travel there through
tourism, film, books, music and art are called inspirational resources.
What are obviously missing from this list are mineral resources, consid-
ered later in this chapter.

The expense of accessing Antarctic resources is directly associated
with its distance relative to gateway ports, thereby insulating the conti-
nent to some degree from gross exploitation, subsidized mining and other
non-profitable ventures. But the global reach of organizations (particular-
ly multinational companies) is gradually eroding the benefits of isolation.
The Antarctic Treaty parties have developed a system of rules and regula-
tions over the past 55 years to help them adapt to the dynamic geopoliti-
cal, commercial and legal environment. The highly regulated nature of
access to Antarctic resources derives directly from decisions made in two
governance venues: the annual Antarctic Treaty Consultative Meetings



(ATCM) and the meetings of the Commission for the Conservation of Ant-
arctic Marine Living Resources (CCAMLR).

Each year one of the 29 Antarctic Treaty Consultative Parties hosts the
ATCM of just less than two weeks’ duration. On the standing agenda are
topics such as the general operation of the Antarctic Treaty, liability for
environmental damage, safety, tourism and non-governmental activity,
inspections, science, climate change, exchange of information and biologi-
cal prospecting. Working groups are established to help facilitate progress
on complex or contentious issues and the three standing working groups
are legal and institutional affairs, tourism and non-governmental activi-
ties, and operational matters. Along with their reports, the proceedings
and recommendations of the Committee for Environmental Protection
(CEP) meeting are also considered by the ATCM. The CEP is the body that
oversees the operation of the Protocol on Environmental Protection to the
Antarctic Treaty (Madrid Protocol) and advises the ATCM. Emerging is-
sues are flagged at ATCMs, and if sufficient interest is aroused they might
become subjects of inter-sessional working groups tasked with reporting
to the next meeting.

Decisions from ATCMs that are to become mandatory are called
Measures and the consultative parties individually bring each new meas-
ure into effect through their domestic legal system. Reservations are not
permitted since all decisions of this type are made by consensus, which is
generally interpreted as agreement or lack of formal objection. Failure to
reach consensus results in no decision being taken but rather, discussion
and negotiation continues until agreement - or compromise - is reached.

Each year, the Commission for the Conservation of Antarctic Marine
Living Resources (CCAMLR) meets in Hobart, Tasmania (where the Secre-
tariat is located) to discuss mattes arising from the operation of the Con-
vention on the Conservation of Antarctic Marine Living Resources (Conven-
tion). At these meetings the 25 CCAMLR Members consider the report of
their Scientific Committee, and discuss matters relating to the scheme of
international scientific observation, conservation measures, compliance,
implementation, and cooperation. CCAMLR also has standing working
groups: implementation and compliance, and administration and finance.

Output from the CCAMLR meeting that carry legal obligations are
called Conservation Measures and each is brought into effect in the same
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way as Measures from ATCMs, through domestic arrangements such as
license conditions on fishing permits. Even though decisions are made by
consensus, members may make a reservation to a conservation measure
following a prescribed process, and ultimately might not be bound (2).

This chapter considers the most important discussions and decisions
that arose in 2014 from the ATCM in Brasilia in May, and CCAMLR in Tas-
mania in October, as reflected in the meeting reports (3).

2.2 Biological Resources

Access to biological resources is open to scientists providing that the pro-
ponents of research projects undertake the required environmental eval-
uation and receive prior approval (Madrid Protocol Art. 8 and Annex I).
No area of the Antarctic is unavailable for the purpose of scientific re-
search (the Antarctic Treaty Art. II). Harvesting, on the other hand, is pri-
marily regulated through CCAMLR, except as it relates to whales (the In-
ternational Convention for the Regulation of Whaling) and seals (the Con-
vention for the Conservation of Antarctic Seals) (4). Members agree on
catch limits and other restrictions for all fisheries in the CCAMLR area.
There are three types of CCAMLR “membership”: Contracting Parties, who
are also members of the Commission (24 states parties and the EU); ac-
ceding states that are not members because they neither fish nor conduct
research (currently 11); and non-contracting parties cooperating with
CCAMLR by participating in the electronic catch document scheme for
toothfish species (e-CDS) (e.g., Seychelles).

The e-CDS is a chain of custody tracking system introduced at the
height of illegal, unreported and unregulated (IUU) fishing in 2000 when
agreement was reached that only Dissostichus (toothfish spp.) accompa-
nied by a CDS could be landed in member ports. This catch document
scheme is constantly being improved as new challenges arise (such as
fraudulent use) and a Review Panel has been established to refine these
improvements further (CCAMLR Report 2014 paras 3.22-3.26). Recent
reports suggest, however, that there are increasing numbers of both con-
tracting and non-contracting parties engaged in the illegal harvest and/or
trade of toothfish (Ibid., paras 3.29-3.30). This, along with the continuing
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sightings of IUU vessels (including factory ships), has prompted INTER-
POL to become involved (CCAMLR Report 2013 paras 194-97).

The participation of INTERPOL is acknowledgement of the insidious
nature of IUU fishing worldwide and of the link being drawn between this
and other types of organized crime. INTERPOL’s Environmental Compli-
ance and Enforcement Committee established the Fisheries Crime Work-
ing Group in February 2013. It then launched Project Scale: “a global initi-
ative to detect, suppress and combat illegal fishing and fisheries crime”
(Ibid., para 195) (5).

In 2014, INTERPOL is reported to be working quietly in the background.
In the meantime, CCAMLR is exploring ways to deal with its inability to
control for effort and capacity in IUU through surveillance (or rather, lack of
it), which complicates its estimates of IUU catch and thus makes a higher
degree of precaution necessary when setting legal catch limits.

Overall, compliance with CCAMLR conservation measures is not as com-
prehensive as desired, and this has led to the development of the CCAMLR
Compliance Evaluation Procedure. The raison d’étre of this voluntary re-
porting procedure is to enhance member compliance with conservation
measures and to “identify and rectify unclear provisions” and “resolve tech-
nical inoperability” (CCAMLR Report 2014 paras 3.5-3.6). The work of the
Standing Committee on Implementation and Compliance, under which this
procedure was raised, is ongoing, with plans to review the objectives
and/or content of a number of current conservation measures (6).

An open-ended issue within CCAMLR is the harvest of krill - the spe-
cies the 1980 Convention was established to conserve. In 2014 the report-
ed catch was 291,000 tonnes - the highest since 1991 - but only five
Members: Chile, China, Korea, Norway and Ukraine fished. An outstanding
issue is the percentage of scientific observer coverage on krill vessels.
Currently the placement of scientific observers - who contribute data for
assessments of the impact of the krill fishery on the ecosystem - is the
responsibility of each contracting party with licensed krill fishing vessels.
While 100% observer coverage (international or national contracting
party appointees) is mandatory for toothfish vessels, the same does not
apply to krill vessels. Observer coverage is currently only 50% and even
then, it is not mandatory (Conservation Measure 51-06, 2012); the lan-
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guage in the Conservation Measure is: “shall make best efforts”. There is
an ongoing push by some members to achieve 100% coverage.

While the role of the scientific observer is to collect scientific data, ob-
servers have also coincidentally uncovered a worrying trend of sharks
caught as by-catch. Since 2006 a binding conservation measure on the
conservation of sharks has been in force. Directed shark fishing is prohib-
ited and “any by-catch of shark, especially juveniles and gravid females,
taken accidentally in other fisheries, shall, as far as possible, be released
alive” (Conservation Measure 32-18, 2006).

Following disclosure of the practice of shark finning, some CCAMLR
members have moved to ban the practice, seeking an amendment to con-
servation measure 32-18 that would require that “fins of sharks caught
incidentally that cannot be released alive remain naturally attached until
the point of first landing” (CCAMLR Report 2014 paras 3.60-3.69). Consen-
sus was not reached on this proposed amendment in 2014; some members
argued for the proposal on the basis that removing only the fins from sharks
was anathema to CCAMLR'’s “rational use” philosophy (Art.II)(7), while one
made a statement against the proposal on the basis that fishermen have the
right to decide how to dispose of sharks caught as by-catch (CCAMLR Re-
port 2014 para 3.66). Clearly this will continue to be a point of difference
among the members and consensus will be difficult to achieve.

The harvest of toothfish - arguably the prize catch in the Southern
Ocean - has been decreasing recently, with the reported catch by 13
members down 25% from the previous year to 11,590 tonnes in 2013/14
(Ibid., para 5.13). The worrying aspect of the toothfish harvest is that de-
creasing catch might indicate the fish are over-fished. The unknown here
is the level of IUU catch. If fishing becomes unprofitable because catch
limits are lowered in response to perceived higher IUU, legal fishers might
quit the Southern Ocean. This would invariably result in there being fewer
licensed fishers monitoring for IUU vessels while fishing themselves. It is a
paradox that CCAMLR is all too familiar with, but one which will continue
to complicate decision-making.

Finally, since 2008 fishers have been required to notify CCAMLR of the
location of vulnerable marine ecosystem (VME) risk areas, which CCAMLR
subsequently closes to bottom fishing (Conservation Measures 22-06
(2012), 22-07 (2013) and 22-09 (2012)). So far, 64 VMEs have been iden-
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tified and steps taken towards their protection. It should come as little
surprise then that CCAMLR, with its impressive arsenal of conservation
measures and its ecosystem-based precautionary obligation, should fail to
reach consensus for the fourth time in three years on proposals for huge
marine protected areas in Antarctica.

In 2014, two proposals (one from the USA and New Zealand, and the
other from Australia, France and the EU) were revised and re-tabled for
discussion and consensus adoption (CCAMLR Report 2014 paras 7.47-
7.76). Although it only takes one dissenting voice for consensus to fail,
Russia, China and Norway all expressed concerns of varying degrees about
such objections as legality, size, rationale and process of MPA designation
in the CCAMLR area of application (Ibid., esp. 7.50-7.51 (Russia), 7.52,
7.69 (China) and 7.73 (Norway)).While the proponents of the MPAs and
their supporters (including the environmental NGOs) must have been
disappointed by this fourth failure to have the MPAs adopted, they will not
relinquish their quest and we can expect to see revised proposals at the
next CCAMLR meeting.

2.3 Scientific Resources

The Scientific Committee on Antarctic Research (SCAR) is an official ob-
server at ATCMs and an independent scientific advisor to the ATCM, CEP
and CCAMLR. It facilitates and coordinates international cooperation in
Antarctic scientific research and carries out special investigations re-
quested of it by the various bodies it advises. It is of particular value be-
cause it is a non-governmental scientific organization that provides its
member states with access to standing scientific groups on geosciences,
life sciences and physical sciences. These groups are further broken down
into specific project groups such as the advisory group on climate change
and the environment, and on social sciences and humanities.

Each year SCAR reports to the ATCM on its activities and in 2014
there were short reports on projects such as the State of the Antarctic
Ecosystem, Antarctic Thresholds - Ecosystem Resilience and Adaptation,
Antarctic Climate Change in the 21st Century and Southern Ocean Acidi-
fication (SCAR 2014 paper). The 2014 report outlines an impressive list
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of projects, indicating the depth and scale of SCAR’s commitment to
providing the best scientific advice available on topics of global, regional
and local significance.

Perhaps the most important SCAR project in the context of topical is-
sues is Antarctic scientific research into climate change, which parallels
the work of the ATCM Inter-sessional Contact Group on Climate Change
convened by the Antarctic Treaty Meeting of Experts in 2010 (ATS: Co-
Chairs’ Report).

In 2009 SCAR published its groundbreaking work on climate change
and the Antarctic environment (Turner et al.) and each year since it has
provided an update to the ATCM. To paraphrase some of the research
results in SCAR’s 2014 update, there is evidence that central West Antarc-
tica is one of the fastest warming regions on the globe; and despite some
positive aspects, the cumulative impact of sea ice decline, ocean warming
and ocean acidification on krill survival is most likely negative, with pre-
dictions that the entire population could collapse by 2300 unless CO;
emissions are mitigated (SCAR 2014 paper). Finally, in stark contrast to
the Arctic, the continuing increase in sea ice extent in Antarctica as a
whole reached a record for the satellite era in September 2012, which was
bettered in September 2013 (Turner et al. 2012). It is important to note,
however, that the extent of sea ice, its formation and disintegration is not
uniform around the whole continent (Reid et al. 2015).

The importance of Antarctic scientific information should not be un-
derstated. In Australia, for example, it is now possible to attempt putting
an economic cost/value on some of the results of Antarctic research: one
project discovered that drought in the south-west agricultural region of
Western Australia was linked to increased snowfall in East Antarctica,
providing researchers with the potential of enhanced drought-
predicting capability (Van Ommen & Morgan 2010). In another project,
large-scale climate data and models from Antarctica were downscaled to
fit the Australian state of Tasmania. This enabled finer scale projections
on future climate scenarios and the project has provided advice on such
consequences as sea level rise, bushfire risk, extreme events and im-
pacts on agriculture (including speculation on which grape varieties
would be better suited to the changing environment) (Climate Futures
Reports). These kinds of Antarctic scientific project results have the
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potential to provide stakeholders with knowledge that will help them
anticipate catastrophic circumstances (such as increased bushfire risk
days) and prepare adaptive management responses.

2.4 Inspirational Resources

A total of 37,405 tourists visited destinations in Antarctica in the austral
summer of 2013/2014 with member companies of the International Asso-
ciation of Antarctica Tour Operators (IAATO) (IAATO Report 2014). The
leading tourist nationality has always been the United States (33.2% in
2013/14), but in the last three years tourists from China have gone from
being included (presumably) in the “Other” category (in 2010/2011) to
being third on the list (at 8.9%) behind Australia (at 11.0%) in 2013/14.
This is a remarkable advance and is in lockstep with China’s exponential
rise in global fortunes generally. Also in 2013/14 there were more opera-
tors, more ships, more voyages and more passengers either landing or
cruising. In other words, the hiatus in tourism increases post-2007/08
financial crisis appears to be over. The Antarctic Treaty Consultative Par-
ties have “tourism and non-governmental activity” as a standing agenda
item at their meetings, but hardly ever make mandatory regulation; so far
there are only two Measures concerning tourism and neither has yet en-
tered into force (8).

Essentially tourism is regulated by the flag states of ships and aircraft, and
by national governments over their citizens. The most significant amount of
regulation, becoming increasingly more important in Antarctica’s changing
environmental conditions, is by the International Maritime Organization
(IMO). In addition to its more standard shipping laws, IMO has a number of
polar shipping initiatives, including a ban on the carriage of intermediate and
heavy fuel oils into the Antarctic Treaty area south of 602 South, and a manda-
tory shipping code for polar waters (Jabour 2014a, 2014b).

In its overview to the ATCM in 2014 (IAATO 2014), IAATO reported
that all tourists were seaborne. The potential, therefore, for the IMO’s
International Code of safety for ships operating in polar waters (Polar
Code) to have a significant effect on tourist vessels is real. For example, if a
number of the relatively old ex-Soviet fleet that are used in Antarctic tour-
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ism are re-classified under the polar code, some vessels will be taken out
of the market unless they can be structurally modified or change their
itineraries to keep them out of ice conditions which they might not be
rated to enter (Jabour 2014a:280). It is too early to tell what the level of
impact will be on the Antarctic tourism market, and hence the inspiration-
al resource that is Antarctica. But the code has been on the drawing board
since 2002 when the IMO developed guidelines for the Arctic (Ibid., table
12.1:279), so the eventual extension into a mandatory polar code should
have been anticipated. Smart operators will already be preparing their
vessels for the new regulations, phase one of which is expected to be
phased in through amendments to the International Convention for Safety
of Life at Sea (SOLAS) from 2015.

2.5 Emerging Resource Issues

The only topical resource issues that have not been mentioned so far are
mineral resources extraction and biological prospecting. Little time has
been devoted to these because they receive little or no attention in either
the ATCM or CCAMLR, despite the persistent mentioning by some coun-
tries over a long period of time.

Let there be no mistake: mineral resources are known to exist in Ant-
arctica, but a ban on mineral resource activities (i.e., not including scien-
tific research), which lasts as long as it lasts, means that for the time
being there is no development of this type allowed. The ban derives
from Article 7 of the Madrid Protocol and it does not expire. Rather,
there is the possibility of review of the operation of the whole Protocol
50 years after its entry into force (i.e., in 2048) or the amendment of any
articles (including Art. 7) at any time providing a specific procedure is
followed (Madrid Protocol Art.25).

Overturning the mining ban will not be a simple matter: there needs to
be-in force-“a binding legal regime on Antarctic mineral resource activities
that includes an agreed means for determining whether, and, if so, under
which conditions, any such activities would be acceptable”(Ibid., 25.5a)(9).
Nevertheless there has been renewed rhetoric about mining. It is fairly ob-
vious that, at this point in time that is all it is: rhetoric. If scientific research
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is being undertaken to “prospect” for minerals, so be it. The freedom to
conduct scientific research anywhere in the Antarctic, without any re-
strictions on what constitutes scientific research, is immutable. All countries
actively engaged in Antarctic scientific research have projects that either
intentionally or as a by-product, do or could provide information about
mineral resource potential. But demonizing one or two parties when many
more do the same research is unhelpful and probably unwarranted.

This kind of rhetoric is also the reason why the Consultative Parties
have not regulated biological prospecting beyond deeming it to be scien-
tific research most appropriately regulated through the Antarctic Treaty
System. Antarctic biota and processes might be novel and might have
attracted some commercial interest, but it is unlikely that there will be any
environmental consequences of biological prospecting, and today every-
thing that happens in Antarctica is viewed first and foremost through the
environmental lens. So if it is not an environmental issue, is bioprospect-
ing an issue at all? If one were to argue that these resources belong to all
humanity, then the time has long passed to initiate regulation to
acknowledge common ownership (e.g., krill have been harvested for their
omega-3 oil for the pharmaceutical industry for some time now (Jabour
2010:9 and 10)). As for taking Antarctic bioprospecting beyond the realm
of science, this is unlikely since the Treaty Consultative Parties cannot
even agree on a definition (ATCM XXXVII Final Report, paras 343-349).

2.6 Conclusion

In summary, nothing surprising or spectacular arose from the 2014 meet-
ings of ATCM and CCAMLR about resources. There is continuing concern
in CCAMLR over IUU fishing, and the involvement of INTERPOL has un-
derscored that the battle is still not won. This raises problems about how
to take account of unknown IUU activity in the setting of legal catch limits
in an environment that is changing rapidly but non-uniformly and there-
fore in somewhat unexpected ways. Harvest limits for krill and Patagonian
toothfish are precautionary, and every effort is made to conduct scientific
research that is translatable into information useful to decision-makers.
Tourism numbers are increasing again after a post-2008 financial crisis
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drop. But tourism will always remain modest because of the natural limits
placed on it by the location of the destination, and the considerable cost
and effort to visit. Other limits such as the requirement to use only light
fuel oils have already pared back the industry somewhat, and with the
coming into force of the first phase of the Polar Code expected in 2015,
tourist operators will find that their costs of compliance will rise signifi-
cantly. There is some rhetoric about mineral resource activities but these
activities are, in fact, scientific research, which a number of parties (not
just those few that are demonized as making a “resource grab” in Antarc-
tica) are involved in. Mining is banned, and will stay banned until the par-
ties decide otherwise. No decision was made on further regulation of bio-
logical prospecting beyond that applying to any other form of scientific
activity. Until the parties agree on a definition of the term, the possibility
of more targeted regulation is remote. Finally, marine protected areas
failed to achieve consensus for the fourth time in CCAMLR. Under the cir-
cumstances it is tempting to relegate the extraordinary discussion of
MPAs in the Southern Ocean to little more than an annoying diversion
from some very important issues (e.g., [lUU, environmental change) that
CCAMLR must deal with in the coming years.

2.7 Notes

1. “This is the region of the Southern Ocean encircling Antarctica, roughly
around latitude 55 degrees South (but deviating from this in places)
where the cold waters of the Antarctic Circumpolar Current meet and
mingle with warmer waters to the north.”

Australian Antarctic Division, “Antarctic Convergence”
http://www.antarctica.gov.au/about-antarctica/environment/
geography/antarctic-convergence

2. Even though this option is available through Article I1X.6(c), (d), it has
hardly ever been used. There have been only two instances in 33
annual meetings, both of which were more administrative than
political or legal.
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The choice of material is subjective, of course, and because of its status
as negotiated text, report language gives at best only an overview of
what the states parties were grappling with.

The International Convention for the Regulation of Whaling (ICRW)
adopted in Washington 2nd December 1946 (161 U.N.T.S. 74)
regulates whaling. The Convention for the Conservation of Antarctic
Seals (CCAS) adopted in London 1st June 1972 (1080 U.N.T.S. 175)
would regulate seal harvesting should it ever resume.

INTERPOL, Environmental Compliance and Enforcement Committee,
Fisheries Crime Working Group, http://www.interpol.int/Crime-
areas/Environmental-crime/Environmental-Compliance-and-
Enforcement-Committee/Fisheries-Crime-Working-Group. The group
has four goals: Enhance and develop the capacity, capability and
cooperation of member countries to effectively enforce fisheries and
crossover crimes; Encourage and assist the exchange of information
and intelligence related to fisheries crime among member countries;
Provide analytical and operational support to member countries in the
enforcement of fisheries laws and regulations; and Encourage and
facilitate networking, channels of communication and exchange of
technical expertise between member countries for the purpose of
fisheries law enforcement.

There are 66 conservation measures in force. See
http://www.ccamlr.org/en/document/publications/schedule-
conservation-measures-force-2013/14

In Article II of the CCAMLR reads: 1. The objective of this Convention is the
conservation of Antarctic marine living resources. 2. For the purposes of
this Convention, the term “conservation” includes rational use.

Measure 4 (2004) Insurance and Contingency Planning for Tourism and
Non-governmental Activities in the Antarctic Treaty Area requires the
ratification of the (then) 27 Consultative Parties to bring it into force.
Currently only 12 signatures have been received. Measure 15 (2009)
Landing of Persons from Passenger Vessels in the Antarctic Treaty Area
has only six of the requisite (now) 29 Consultative Party signatures. See
http://www.ats.aq/devAS/ats_meetings_meeting measure.aspx?lang=e
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9. The Convention on the Regulation of Antarctic Mineral Resource
Activities 1988 (adopted 25th November 1988, did not enter into force,
27 L.LL.M. 859), which was just such a regime, did not survive beyond
the 12 months it was open for signature.

2.8 Further reading and references

Antarctic Treaty (adopted in Washington, 1st December 1959, in force 23rd June
1961, 402 UN.T.S. 71).

Antarctic Treaty Secretariat. Co-Chairs’ Report from Antarctic Treaty Meeting of
Experts on Implications of Climate Change for Antarctic Management and Govern-
ance. http://www.ats.ag/documents/ATME2010/fr/ATME2010_fr001_e.pdf

CCAMLR (2014, Preliminary version). Report of the thirty-third meeting of the
Commission at http://www.ccamlr.org/en/ccamlr-xxxiii

CCAMLR (2013) Report of the thirty-second meeting of the Commission at
http://www.ccamlr.org/en/ccamlr-xxxii

Convention on the Conservation of Antarctic Marine Living Resources. Adopted in
Canberra, 20th May 1980, in force 7th April 1982. 19 .L.M. 837.

International Association of Antarctica Tour Operators (IAATO). Report of the
International Association of Antarctica Tour Operators 2013-14, Information Pa-
per P44 to ATCM XXXVII, 2014. http://www.ats.aq/devAS/
ats_meetings_doc_database.aspx?lang=e&menu=2 IAATO Moved to websites.

International Association of Antarctica Tour Operators (IAATO). Overview of Ant-
arctic Tourism: 2013-14 Season and Preliminary Estimates for 2014-15 Season,
IP45 rev. 2 to ATCM XXXVII, 2014, http://iaato.org/documents/10157/631583/
ATCM37_ip045_revl_e.doc/d1223dc7-e4ba-4d4d-9fbc-0fac542aca3f

Jabour, Julia (2014a). Strategic Management and Regulation of Antarctic Tourism.
In Tin Tina et al., (eds.) Antarctic Futures: Human Engagement with the Antarctic
Environment. Dordrecht: Springer 273-286.

Jabour, Julia (2014b). Progress Towards the Mandatory Code for Polar Shipping.
Australian Journal of Maritime and Ocean Affairs: 6:1, 64-67.

Jabour, Julia (2010). Biological Prospecting: The Ethics of Exclusive Reward from
Antarctic Activities. Ethics in Science and Environmental Politics 19-29.

Protocol on Environmental Protection to the Antarctic Treaty (adopted in Madrid,
4th October 1991, in force 14th January 1998) 30 L.L.M. 1416 (Madrid Protocol).

Scientific Committee on Antarctic Research, Information Paper [P13 to ATCM
XXXVII 2014, http://www.ats.aq/devAS/
ats_meetings_doc_database.aspx?lang=e&menu=2

Reid, Phillip et al. (2015). The record 2013 Southern Hemisphere sea-ice extent
maximum. Annals of Glaciology 99-106. doi: 10.3189/2015A0G69A892
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Turner, John et al. (2009). Antarctic Climate Change and the Environment. Cam-
bridge, Scientific Committee on Antarctic Research.

Turner, John et al. (2013). Temporal and Spatial Evolution of the Antarctic Sea Ice
prior to the September 2012 Record Maximum Extent. Geophysical Research Let-
ters 40; SCAR Information Paper 60.

Van Ommen, Tas & Morgan, V. (2010). Snowfall Increase in Coastal East Antarctica
Linked with Southwest Western Australian Drought. Nature Geoscience 3: 267-272.

Websites

Antarctic Treaty Secretariat http://www.ats.aq

ATCM Final Reports, Working and Information Papers http://www.ats.aq
CCAMLR http://www.ccamlr.org

CCAMLR Final Reports http://www.ccamlr.org

Climate Futures for Tasmania reports, the Antarctic Climate and Ecosystems Co-
operative Research Centre
http://www.acecrc.org.au/Research/Climate%20Futures

IAATO data on Antarctic tourism http://iaato.org/tourism-statistics

International Maritime Organization, Polar Code, Shipping in Polar Waters
http://www.imo.org/MediaCentre/HotTopics/polar/Pages/default.aspx

INTERPOL, Project Scale http://www.interpol.int/Crime-areas/Environmental-
crime/Projects/Project-Scale

Scientific Committee on Antarctic Research (SCAR) http://www.scar.org/

2.9 Questions

o Whatlegal force does the Antarctic Treaty have against third parties,
this is, states that are not parties to the Treaty?

o Isitnecessary for the Antarctic Treaty Consultative Parties to regulate
Antarctic biological prospecting beyond the rules already in place that
apply to scientific research?

¢ Does Antarctica need marine protected areas?
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3. Climate Change in the Polar
Regions

Jan-Gunnar Winther

3.1 Today’s Climate Situation

The rate of warming in the Arctic is about twice as high as the global aver-
age. To a large extent this is because when snow and ice melt and a darker
surface is exposed, i.e. more solar energy is absorbed in this region (the
albedo effect). It is likely that summer temperatures in the Arctic are
higher today than at any time in the past 2,000 years. Thus, significant
regional warming leads to decreasing sea ice, a warming of the ocean,
thawing permafrost and melting glaciers and the melting of the Greenland
ice cap. In Antarctica large regional variability in temperature change has
been experienced. The Antarctic Peninsula has warmed 2.5°C in the last
50 years, resulting in the thinning and collapse of ice shelves. Unlike the
Arctic, the sea ice extent surrounding the Antarctic continent has showed
a slight increase. This chapter looks at key climatic changes both in the
Arctic and Antarctica and highlightsa number of linkages to resource de-
velopment. The Polar Regions are characterised by distinct components
consisting of water in frozen form: glaciers, snow, permafrost and iced-
over water. These components together form the cryosphere. All parts of
the cryosphere are sensitive to climate change, and they all play important
roles in the global climate system.



3.1.1 Temperature

Temperatures in the distant past (before thermometers) can be calculated
by use of proxies such as lake-bottom sediments, growth rings in trees,
and ice cores. From this type of data we know that summer temperatures
in the Arctic are higher today than at any time in the past 2000 years. The
last time this region was significantly warmer than today over an extend-
ed period of time was 125,000 years ago. In Antarctica, the temperature
increase has been most prominent on the Antarctic Peninsula. The degree
of warming seen in the Arctic since 1980 is twice that in the rest of the
world. Temperatures in most parts of the Arctic have increased substan-
tially in the past few decades, particularly in winter. The winter tempera-
ture increase in Alaska and western Canada has been around 3-4°C over
the past half century (AMAP, 2012). Scenarios for future development
based on climate models show a general increase in average autumn and
winter temperatures in the Arctic on the order of 3-6°C before 2080
(AMAP, 2012).

3.1.2 Precipitation

Trends in precipitation, i.e. snowfall, remain uncertain for Antarctica
(IPCC, 2013). Total precipitation in the Arctic in recent years has been
about 5% higher than the average in the 1950s. This trend is not statisti-
cally significant, because year-to-year variability is large. However, both
the amount of precipitation and the flow rate in rivers evoke the impres-
sion that the Arctic has been wet since 2000. The five wettest years since
1950 have all been during the 2000s (AMAP, 2012). There are also indica-
tions of increased cloud formation in the Arctic, particularly low clouds in
the summer; this coincides with a longer summer season and reduced sea
ice. At present, our knowledge of clouds and cloud formation is still
fraught with uncertainty. Climate models generally show increased pre-
cipitation in the Arctic through to 2100, and predict a much larger percent
increase in the Arctic than the global average.
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3.1.3 Sealce

Sea ice covers large parts of the Arctic Ocean in the winter. Some places
are ice-covered year-round, but the rim of the ice cover melts in summer;
ice floes break off and float away with the ocean currents. Overall, there is
as much as three times more ice in winter than in summer.

The extent of the sea ice cover has decreased sharply over the past 30
years, and the ice is disappearing faster than the climate models have
been able to project. The ice is also thinner; less of it is compact, massive
multiyear ice. More specifically, the Intergovernmental Panel on Climate
Change (IPPC) assessment from 2013 shows that the extent of the sea ice
has decreased by 3.5 to 4.1% per decade in the period from 1979 to 2012,
and the amount of sea ice that has survived at least one summer season
has decreased by 9.4 to 13.6% per decade over the same period. In some
parts of the Arctic this means that ice-free conditions last up to two
months longer. It is quite certain that these changes in the extent of sea ice
are happening faster than before, and the fastest changes are seen in the
summer and autumn. The records suggest that the thickness of the ice in
the Arctic Ocean has decreased by an average of 1.3 to 2.3 metres between
1980 and 2008. Changes in sea ice will have a profound impact on the
habitat of ice-associated species such as plankton that have evolved to live
at the edge of, in, or under the ice, as well as fish, seabirds, seals, whales
and polar bears.Taken overall, the sea ice in the Arctic is expected to con-
tinue to have less coverage and be thinner at all times of the year, albeit
with regional variations. An almost ice-free Arctic Ocean in summer may
thus become a reality before the middle of this century.

Satellite data shows that the sea ice extent in Antarctica has been in-
creasing by 1.4 + 0.2% per decade between November 1978 and May 2012.
Various studies suggest that this has resulted in a deepening of the low
pressure systems in West Antarctica which in turn cause stronger winds
and enhanced ice production in the Ross Sea (Turner and Overland, 2009).

3.1.4 Glaciers

The world’s glaciers are shrinking. The Arctic, Alaska and Northern Cana-
da are among the areas where glaciers have lost most ice mass over the
past decade. Several parts of the Greenland ice cap have lost mass in the
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past two decades, and the loss of mass is spreading to new parts of this
vast ice sheet. The rate of loss is also increasing. Surface melting and glaci-
er calving each contribute about half of the loss, and both melting and
calving are increasing. The glaciers are expected to continue to lose mass -
somewhere between 15 and 85% before the end of the century, depend-
ing on the future level of greenhouse gas emissions (IPCC, 2013).

It is very likely then that overall the Antarctic continent will now experi-
ence a netloss of ice. Estimates show that annual mass loss in Antarctica has
increased from 1993-2010 to 2005-2010 and now constitutes about half of
the losses of the Greenland Ice Sheet over the same period. Significant mass
loss has been occurring in the Amundsen Sea sector of West Antarctica and
the northern Antarctic Peninsula. The ice sheet on the rest of the continent
is however relatively stable or thickening slightly (IPCC, 2013).

Melting glaciers contribute substantially to rising sea levels. The aver-
age sea level rose about 0.19 metres between 1901 and 2010. Glaciers and
ice sheets have contributed to this rise. Average sea level is expected to
continue to rise, and models predict an increase of 0.53-0.97 metres by
2100. Until recently, most of the increase was caused by the thermal ex-
pansion of seawater: the warmer the ocean, the greater its volume. Melt-
ing of glacier ice has been the second largest contributor to sea level rise
thus far, and may become the dominant factor in the future. The loss of
mass from Greenland and Antarctic combined has passed the loss from
the world’s glaciers and these two ice sheets are expected to contribute
substantially to rising sea levels in future.

3.1.5 Ice on Rivers and Lakes

Of the thousands of lakes and rivers in the Arctic, most are covered with
ice at least six months per year. Ice forms later in the autumn, and breaks
up earlier in the spring. Although there are regional differences in the
Arctic, the period when these waters are ice-bound is shorter now than it
was 100 years ago.
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3.1.6 Snow

In the Arctic, the ground is covered with snow three quarters of the year.
Both satellite observations and observations on the ground show that the
snow cover in the northern hemisphere has decreased over time, particular-
ly in spring. These changes are most obvious in the places that are warmest.
The snow cover in the northern hemisphere will continue to shrink through
the rest of this century, by as much as 25% depending on future emissions
(IPCC, 2013). In Antarctica, 98% of the surface is glaciated.

Less snow means a longer growing season, and may lead to changes in
vegetation, for example more shrubs and less lichen. That means less food
for some animals and more food for others. In this way, alterations in the
snow season have an impact on the entire ecosystem. Higher tempera-
tures in the Arctic will also lead to more precipitation falling as rain in the
winter months. When rain falls on snow, ice forms on the surface. This
prevents grazers such as reindeer and musk oxen from reaching forage
under the snow. The snow cover, like sea ice, is an important factor in the
global radiation balance through the albedo effect.

3.1.7 Permafrost

Much of the land in the Polar Regions is permafrost, ground that is per-
manently frozen. In some places permafrost can also be found under the
seabed. Observations and measurements show that the temperature in
the permafrost in the Arctic has risen in most places since the 1980s, albe-
it with large regional differences. In some places the permafrost is now
2°C warmer than it was 20-30 years ago (AMAP, 2012). In parts of Scan-
dinavia and Russia, the active layer that lies atop the permafrost and that
thaws in the summer, has become as much as 20 cm thicker. There have
also been major reductions in permafrost in the European parts of Russia.
The total area of the northern hemisphere with surface permafrost is ex-
pected to decrease by as much as 80% by the end of this century, depend-
ing on future emission levels.
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Thawing permafrost releases greenhouse gases (mainly methane)
which are currently “locked” in the ground. When permafrost thaws it
will also affect the hydrological cycle in the area. Small lakes and tarns
will usually dry out when the permafrost thaws and their water drains
away. Thawing permafrost is not a matter of concern in Antarctica.

3.1.8 Climate at Sea

The capacity to absorb and store heat is much greater in the ocean than in
the atmosphere and land masses. This means that oceans have a cooling
effect during periods of global warming. In times when the temperature is
falling however, the opposite will occur: the oceans will release heat into
the atmosphere and retard cooling. A large part of the global rise in tem-
perature in recent decades was stored in the ocean.

3.1.9 Model Reconstruction of Today’s Climate

Today’s climate models are able to reconstruct with a good level of accuracy
the temperature and precipitation changes seen both in the Arctic and in
Antarctica - both qualitatively and on a broader scale: global warming driv-
en by the increased emission of greenhouse gases. Nevertheless, some ma-
jor changes arrive “unannounced” or long before they were expected, as in
the cases of the shrinking Arctic sea ice cover and the collapse of the ice
shelves in West Antarctica. These types of rapid changes have consistently
been underestimated in climate model projections. The gradual effect of
human influence, combined with major events in the atmosphere or ocean,
or deviations caused by natural variability and modified by feedback mech-
anisms could lead to irreversible changes or tipping points.

When observed changes in temperature are subdivided according to re-
gion and season, we see an increase of 1°C above and beyond natural cli-
mate variations (in each region and each season) throughout the Arctic; in
some places and in some seasons, the increase is even larger (Overland,
2011). No consistent patterns similar to this can be found during earlier
warm periods.
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3.2 Some Implications of Climate Change for
Resource Development

The climatic changes that are currently taking place in both Polar Regions
have profound ramifications for resource activities. Antarctica and the
Arctic are fundamentally different when it comes to their legal framework
and thus the possibilities for resource development differ (see Jabour and
Loukacheva in this book). In Antarctica, despite the existing prohibition
on any activity related to mineral resources, except for scientific purposes
and the well-developed system of management of living marine resources
under the ATS, the impacts of the climate changes described above have
direct implications for present and future resource-related activities (e.g.,
impacts of climate change on krill). Due to climate change, the increased
accessibility of the Arctic opens up the possibility for enhanced human
activity across a wide variety of sectors, e.g. petroleum activities, fisheries,
shipping, sub-sea mining and tourism. Oil and gas exploitation in the Arc-
tic has thus far been conducted in a step-wise fashion, something which is
likely to continue. One potentially serious challenge to this view relates to
the high costs of Arctic oil and gas extraction in a world that is moving
rapidly into a transition period where significant changes in the energy
mix, i.e,, less use of fossil fuel, can be expected. That could slow, or even
bring to an end, Arctic petroleum activities. On the other hand, the enor-
mous amount of resources contained within the region and the existence
of a Russian economy that would benefit significantly from Arctic fossil
fuel extraction could lead to an even more rapid rate of Arctic develop-
ment. Not only is the changing climate opening up new areas for fisheries
in the north, we can also expect an increase in the overall biomass produc-
tion in these areas. Thus, in future, the Arctic may become more important
for the exploitation of living marine resources for a number of purposes
such as in medicine and health (bioprospecting), energy/fuel, and food
(also from biomass other than fish). Further, fish farming might migrate
northwards as a consequence of the changes in the marine ecosystem
while new species previously located further south may become economi-
cally viable for aquaculture in the north.

Arctic shipping is also being influenced by climate change. How it de-
velops may be something of a “wild card” in the region’s future develop-
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ment. The most common view is that we will see a slow increase in Arctic
shipping, dominated by destination traffic rather than transit. Further, the
Polar routes will in the decades to come be a convenient supplement to
the ever increasing volumeof global traffic along traditional routes, e.g.
through the Suez Canal. However, the container market, which relies on
the “just in time” principle (i.e., precise delivery) is likely to facesignificant
challenges in respect of the unpredictable weather and ice conditions in
the Arctic. Opposing views nevertheless exist which predict a much larger
volume of goods being transported between Asia and Europe through the
Northern Sea Route in the coming years. From a climatic change point of
view, it may be reasonable then to suggest that the summer ice conditions
no longer pose the critical bottleneck for Arctic shipping. Critical issues
concerning search and rescue, sea bed charting, communications, sea ice
forecasting, commercial ships with ice-class and insurance, among others,
nevertheless remain to be resolved before we are likely to see large traffic
volumes in the Arctic.

Further growth must however be expected in the mineral industry, es-
pecially on land. The Arctic contains rich reserves of minerals and large
stocks of rare earth materials which the world needs. The desire to in-
crease levels of exploitation will in certain areas however be hampered by
the lack of available infrastructure, e.g. in Greenland. It is however too
early to make firm predictions on the development of sub-sea mineral
exploitation. Nevertheless, it should not be ruled out as an important re-
source development in the medium to long-term perspective. Exotic wild-
life and remote places are attractive for tourists. Climate change generates
growing interest in Antarctic and Arctic tourism both of which are thus
likely to expand further.

3.3 Conclusion

Climate change in both Polar Regions has worldwide impacts. The Arctic
plays an important role in balancing the world’s climate. Changes here will
have repercussions in the rest of the world through teleconnections in the
atmosphere and ocean. For example, less sea ice leads to altered tempera-
ture and salinity in seawater, which in turn affect global ocean circulation
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patterns; these patterns play a major role in determining the climate in
regions all over the world. Such alterations will also affect biodiversity far
beyond the Arctic. The inflow of fresh water from melting glaciers, ice
caps and sea ice will affect ocean circulation and thus global climate.
Moreover, warming will affect sea levels, which have a direct impact on
people and societies in many parts of the planet.Because of melting glaci-
ers and ice sheets, the average sea level will continue to rise - and more
quickly than in the period 1971-2010. Models show a sea level riseof
0.52-0.98 metres in 2100, but these results depend on future emission
levels of greenhouse gases.

Deep water formation and the thermohaline circulation are important
factors in maintaining the temperature balance around the world, and
they help keep Europe relatively warm. However, the stability of these
processes is now a significant topic of discussion. The increased amount of
fresh water observed in the Arctic Ocean could theoretically perturb the
thermohaline circulation and ultimately lead to cooling in the North Atlan-
tic region. The IPCC considers a collapse of the thermohaline circulation to
be a “low probability - high impact” risk associated with global warming.

Weather and climate in the Arctic influence weather and climate in the
rest of the world. The temperature difference between the cold Arctic and
warmer regions in the south during autumn and winter drives the jet
stream, which shapes and propels the weather systems of the northern
hemisphere. The temperature differences between the Arctic and lower
latitudes have decreased, and this affects the speed of the jet stream.
Weather systems spend more time over certain regions, leading to ex-
treme snowfall, drought, and heat waves. In addition, the warming of the
Arctic allows the jet stream to meander more, drawing cold arctic air far-
ther south and allowing warm air to penetrate farther north, leading to
new record high and low temperatures.

Thus, when discussing climate change and its effect on resource devel-
opment in the Polar Regions it would be a simplification - even a mistake
- not to emphasise that polar climate change also affects resource devel-
opment in other areas of the world. For example, many extreme weather
events were recorded during the winters of 2009-2010 and 2010-2011;
unusually high temperatures in the Arctic coincided with severe cold and
heavy snowfall in China, the United States and Europe. Such extreme
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weather events arise owing to the random and unpredictable behaviour of
weather systems and the causes are therefore difficult to trace (Overland,
2011). Nevertheless, the recent major changes in the Arctic may have
contributed to this extreme weather. Such changes in weather patterns
will have far-reaching implications, e.g., they may eventually threaten
global food production.

The effect of thawing permafrost on the carbon cycle is another crucial
aspect as regards how climate evolves worldwide. Permafrost in the Arctic
will thaw as a consequence of increasing temperatures in the soil, oceans,
rivers and lakes that overlie the frozen ground. Carbon stored in the per-
mafrost can then be released in the form of CO; and methane, thus in-
creasing the levels of greenhouse gases in the atmosphere and hastening
global warming. But warming also affects the carbon content of the per-
mafrost by making the active layer of the permafrost more productive,
increased growth means increased carbon sequestration. The Arctic per-
mafrost is estimated to contain about 1.7 trillion tonnes of carbon - more
than all human activity has generated since the beginning of the industrial
revolution. A study in Canada estimated that the thawing of the Canadian
permafrost alone would release 75 to 560 million tonnes of carbon into
the atmosphere before 2100, and increase the Earth’s temperature by
0.5°C in addition to the warming that is already projected. However, em-
pirical data and model simulations diverge considerably in terms of the
amounts and locations of organic carbon in the permafrost regions, and a
great deal of uncertainty remains concerning what role carbon in perma-
frost will play in the greenhouse gas balance (Mishra et al. 2013).

The seabed also contains permafrost with huge stores of methane hy-
drates, the carbon content here is estimated to be 10 billion tonnes. As a
greenhouse gas, methane is more than twenty times more powerful than
carbon dioxide (AMAP, 2012). It is as yet unclear however just how great
a threat the release of this carbon store would actually pose. Not enough is
known about the timescale over which marine hydrates can become de-
stabilised. The timescale is probably very long for hydrates in deep sedi-
ments, but shorter for hydrates in shallow seas such as the Arctic Ocean.
Considerable uncertainty moreover remains as regards the lack of
knowledge relating to the size and location of these methane hydrate
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stores, how rapidly warmth penetrates through seawater and sediments,
and the fate of methane in seawater (O'Connor et al. 2010).

Climate change will have a profound influence on the living marine
resources in the Southern Ocean. In particular, it may become important
for the krill stocks that represent a substantial future resource due its
great abundance.

In conclusion, the Polar Regions are greatly affected by climate change,
especially the Arctic. The world needs resources and the Polar Regions are
no longer isolated, frozen regions. Thus, since climate change increases
accessibility to these regions we must be prepared for enhanced activity
of various kinds in the near future. Paradoxically, not only are the Polar
Regions warming faster than the global average, they also directly affect
the global climate through teleconnections in the atmosphere and ocean.
Rising sea levels, the additional release of greenhouse gases stored in the
permafrost and the influence on weather systems such as monsoons all
originate in the Polar Regions. Thus, the fate of the Arctic and Antarctica is
relevant for global development. Undoubtedly, we need more knowledge
on these regions to ensure a responsible stewardship whether this is re-
lated to resources or climate change.
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3.5 Questions

e How will continued melting of sea ice affect future resource
exploitation in the Arctic?

o How severely will melting glaciers affect global communities due to
global sea level rise?

e How much will thawing permafrost influence global warming through
the additional release of greenhouse gases?
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4. Sami Rights to Natural
Resources and Lands in
Norway

@yvind Ravna

4.1 Introduction

4.1.1 The Protection of Sami Rights to Natural Resources
and Lands within the Sdmi Homelands

The Sami People have their homelands in the northern and middle parts
of Norway, Finland Sweden and the Kola Peninsula in the Russian Federa-
tion. Although the recognition of Sami as Indigenous people varies in the
four countries, the Sami are an Indigenous people to those areas, accord-
ing to Article 1(1) of the widely accepted definition in the International
Labour Organization Convention no. 169 Concerning Indigenous and
Tribal Peoples in Independent Countries (ILO-169). The definition of who
is Sami is not uniquely determined, although all three Nordic countries
have acts with specific conditions for voting in the Sami parliamentary
elections. Only in Finland has the question of who is Sdmi created disputes
and litigation (Aikio and Ahren, 2014).

The aim of this chapter is to examine the legal protection of renewable
resources such as grazing, hunting grounds, rivers, lakes etc., that the
Sami have utilised in their traditional livelihoods (on Sami Sea fishing
rights see Skogvang 2012 and Ravna 2014:313-321). It also explores is-
sues in relation to extractive industries, but primarily in relation to rules
that protect traditional, renewable resources when such industries are
planned and established.



As the only country with a Sami population that has ratified 1LO-169,
Norway has recognised that the Sami are an Indigenous people according to
the ILO-definition and undertaken an obligation to identify areas the Sami
are entitled to possess. The fact of this ratification has also contributed to
the adaption of national acts to these international commitments; the most
prominent of which is the 2005 Finnmark Act (FA) (Ravna 2013).

The protection of Sami homelands in Sweden, Finland and Russia var-
ies although all have adopted an approach which includes the constitu-
tional protection of Sami as Indigenous peoples or minorities, and ratifica-
tion of the UN Convention on Civil and Political Rights (ICCPR) which re-
quires the States to ensure that minorities and Indigenous peoples are
able to maintain their own cultural practices. Only Russia has yet to en-
dorse the 2007 UN Declaration on the Rights of Indigenous Peoples. Swe-
den, Finland and Norway have all signed it.

In Sweden, as in Norway, the right to reindeer husbandry is limited to
Sami people, or a Sami that is member of a sameby, a Sami herding
community (1971 Swedish Reindeer Husbandry Act p.1; the Act has
detailed requirements for membership in ss. 11 to 13). This Act pro-
vides, to some extent at least, protection for Sami land rights. In Sweden,
this entails that a special right is given to use property, which includes
the right to use land and water including reindeer herding, hunting and
fishing. These rights are collective in the sense that they may be exer-
cised by all members of the Sami community within the territory of that
community. In two precedent-setting decisions of the Swedish Supreme
Court, the Skattefjell and Nordmaling cases, published in Nytt juridisk
arkiv 1981 p. 1ff. and 2011 p. 109 ff. respectively, statements can be
found outlining the content of these rights.

In Finland, the presently adopted Mining Act (2011/621) includes pro-
visions for the protection of the Sdmi lands. According to the p. 1, mining
activities shall be adapted in the Sdmi Homeland in such a way that the
rights of the Sami as an Indigenous people are secured. It is, moreover,
specifically noted that this adaptation of the rules shall pay due attention
to the Skolt People (or Eastern Sami), through the provisions of the Skolt
Act (kuntalaki 253/1995) concerning the promotion of the living condi-
tions of the Skolt People and the Skolt area and in particular the mainte-
nance of opportunities for them to make a living.
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In p. 38, the act provides in-depth provisions for procedures to protect
Sami rights to land and natural resources in the planning and establish-
ment of mining operations in the Sdmi Homelands, including the Skolt
area and the reindeer husbandry areas. In such areas, account should be
taken of those areas, key to the rights of the Sami as an Indigenous people,
to which the application pertains, and of other forms of usage of areas
interfering with the rights of the Sami as an Indigenous people in the area
involved by the application and in its surroundings. Further on, p. 50 pro-
hibits mining activities that are substantially detrimental to Sami and
Skolt Sami culture and way of life, including reindeer husbandry. Howev-
er, a permit may be granted, regardless of the existence of an impediment
such as those referred to above, if it is possible to remove such an imped-
iment through permit regulations.

The new Finnish Minerals Act is a major step forward in terms of the
protection of Sami rights to land and renewable natural resources, recog-
nising that the Sami are Indigenous people in Finland and giving special
consideration to the vulnerable group of Skolt Sami, who had to abandon
large parts of their homeland after World War II, when they were forced
to flee the Soviet Union. However, even if legislation is both welcome and
comprehensive, it nevertheless remains characterised by the absence of
substantive obligations (e.g., clear rules for compensation in respect of
damages, and rules relating to benefit-sharing or royalties to the Indige-
nous Sami )(Koivurova and Petrétei 2014).

In the Russian Federation, Sami, as the Indigenous people, or more pre-
cisely the Indigenous numerically-small peoples, in addition to their Consti-
tutional protection in Article 69, enjoy legal protection through the 1999
Federal Act on Guarantees of the Rights of Indigenous Numerically-small
Peoples of the Russian Federation and other Federal and regional laws
(see Kryazkov 2010 and Garipov 2013). Since it is not widely understood
what in practice the act entails for the Sami population in Russia, and
there is little case law relating to this subject, there is simply no further
basis here for elaboration of the situation of the Sdmi in Russia.

As noted, Norway is the only country that has ratified the [LO-169 and
thus it is the only one of the four countries that is bound by the specific
international commitments to protect the land and resources of the Sami
people. In addition, Norway has adopted a rather pro-active legislative
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approach to the protection of Sami rights (Anaya 2011). While Finland has
adopted a mineral act which includes protective provisions in relation to
the Sami, it lacks substantial provisions for identifying and recognising
Sami lands. As such, the extent to which it actually complies with interna-
tional norms enshrined in ILO 169 can therefore be questioned. In addi-
tion, one should also bear in mind that thus far there is no case law or
practical knowledge available of how well these protective provisions will
work in conflict situations.

Given that the aim of this chapter is to examine current legislation
aimed at protecting Sdmi rights to lands and natural resources, the re-
mainder of the chapter will focus on Norway where a rather broad legisla-
tive record and its attendant case law actually exists.

4.1.2 Sami of Norway

During the two last decades of the 20th Century, Norway undertook sev-
eral commitments pursuant to international law protecting Sami lands,
culture and way of life, including natural resources (Ravna 2014). The
struggle for the protection of Sdmi lands and natural resources has a long
history. Notable in this regard is the Alta Case in the 1970s and 1980s,
where the Norwegian government proposed the construction of a dam. In
the wake of the conflict precipitated by the Alta Case, relating specifically
to the damming of one of the main watercourses in the Sami areas in
Norway, the Government found reason for the establishment of the Sdmi
Rights Committee (SRC) in 1980. Among others, the SRC was mandated to
examine the Sami rights to “land and waters” (NOU 1984: 18, 44). Under
the umbrella of the SRC, it is conducted a number of investigations, pro-
ducing in turn several bills and amendments, including the first draft of a
Finnmark Act (NOU 1993:34, NOU 1994: 21, NOU 1997:4, NOU 1997:5,
NOU 2001:34,NOU 2007:13, NOU 2007:14).

In its first report, the SRC proposed a constitutional amendment
protecting the Sami languages, culture, and way of life, which in 1988
was approved by the Norwegian Parliament as Constitutional Article
110a, now Article 108. Two years later Norway ratified ILO-169 which
cleared the way for the 2005 Finnmark Act (FA) “to facilitate the man-
agement of land and natural resources in the county of Finnmark in a
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balanced and ecologically sustainable manner for the benefit of the
residents of the county and particularly as a basis for Sami culture,
reindeer husbandry [...]” (s. 1).

4.2 ldentification and Recognition of Land-based
Renewable Resources

4.2.1 4.2.1 The Protection within the Finnmark Act - and
its Background

By ratifying ILO-169, Norway not only undertook a commitment to pro-
tect the ownership and possession of the Sami over the lands which they
traditionally occupy, but also a commitment to identify and recognise such
lands. This section focuses on how that commitment is implemented and
applied in national legislation. In so doing it briefly explores the back-
ground of the FA and the identification process framed in it. Despite rapid
developments in the late 1980s acknowledging the Sami as an Indigenous
people entitled to legal protection and ownership of their traditional
lands, the question of Sami rights to lands and waters remained highly
controversial. This was clearly shown when it came to the adoption of the
FA. In the 2003 Government bill it was assumed that the obligations in
ILO-169 could be fulfilled by transferring ownership of State-held lands to
a regional body, where the Sami Parliament appointed three of the six
board members (Ot.prp. nr. 53 (2002-2003): 90-91).

The Sami were thus supposed to enjoy substantial participation in the
governance of all former State lands, including the presumptively Norwe-
gian Coastal sector. Consequently, the Government did not see a need to
identify the particular lands to which the Sdmi Community as such could
claim ownership, as Article 14 of ILO-169 prescribes.

During subsequent consultations with the Sami Parliament, the legisla-
ture agreed that Norway was required to identify rights to specific lands
and waters in Finnmark in order to meet its obligations under Article 14
of ILO-169 (Innst. O. nr. 80 (2004-2005):17). Thus legal clarification had
to be included as a key element in the Finnmark Act. Rather than address-
ing the legal clarification process to the ordinary courts, it was suggested
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that the rights to lands and waters in Finnmark be identified by a “survey-
ing commission and a jurisdictional tribunal” (Ibid.,, 17 and 28). The Finn-
mark Commission (FC) was thus established “to investigate the scope and
content of the rights held by Sami and other people living in Finnmark.” In
addition, the Uncultivated Land Tribunal was established for Finnmark to
solve disputes arising from the 2005 FA investigation. Ch. 5, is thus rea-
soned to fulfil the commitment in respect of ILO-169, particularly Article
14 (2) and (3).

4.2.2 The Application of the Finnmark Act in relation to
the Identification of Sdmi Lands

The 2005 FA aims to facilitate the management of lands and natural re-
sources on the previously State-held lands of Finnmark, particularly in re-
spect of providing a basis for Sami culture, reindeer husbandry, use of non-
cultivated areas, etc. This includes pastures, hunting grounds, rivers and
lakes. The Sami right to participate in the governance and management of
their traditional lands, enshrined in ILO 169 Article 15 (1), is secured by
letting the Sami Parliament in Norway appoint three of the six members of
the ownership body Finnmarkseiendommen (The Finnmark Estate) which
governs the previous state-owned land on behalf of the peoples of Finnmark
(the FA ss. 6 and 7). It has however yet to be formally established whether
locals who have historical rights in the nearby outlying fields, both Sami and
non-Sami, can participate in its governance and management.

The legal identification process, aimed at defining the ownership and
use rights that “[t]hrough prolonged use of land and water areas, the Sami
have collectively and individually acquired rights to land in Finnmark”(FA
p.5 para 1). This is mandated to the FC, appointed in March 2008, which
has to investigate land rights “in order to establish the scope and content
of the rights held by Sdmi and other people on the basis of prescription or
immemorial usage or on some other basis” (FA p. 5, Para. 3). In p. 29, the
mandate is defined to cover “rights of use and ownership to the land to be
taken over by the Finnmark Estate [sc. from the State] ...”. Disputes aris-
ing from the investigation are to be solved by The Uncultivated Land Tri-
bunal of Finnmark, authorised in the FA p. 36. These two bodies thus
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stand as the most important institutions established to meet the legal
commitments Norway undertook by signing ILO-169.

The FC’s investigations are not only of regional or national interest, but
are also of significance outside Norway, in showing how, in this exemplary
case, Norway fulfils its commitments to the Sadmi (Anaya 2011, para 44).
In addition, the four Commission reports published by October 2014, are
the first specific documentation clarifying the use of a particular land area
resulting from the Sami rights debate that arose 30 years ago (FC 2012,
2013 a, 2013 b, and 2014). The first FC report concerns the islands of
Stjerngya and Seiland in the Alta Fjord in Western Finnmark (FC 2012).
The area covered is inhabited by both Sdmi and non-Sami coastal popula-
tion. It is also used as a summer pasture by nomadic Sami reindeer-
herders. In addition, the mining company Sibelco Nordic is producing
nepheline syenite on the island of Stjerngya. While taking a position on
substantive questions concerning the local Sami, the non-Sami population
and the nomadic Sami reindeer-herders’ land-usage and ownership-rights
on the two islands, the FC interprets the mandate it has been given by the
Norwegian Parliament through the FA not to include clarification of
boundaries and edge-areas of the fields subject to its investigation. In its
conclusions the Commission finds that people living in the investigation
area have so called “independent rights”. However, the Commission does
not recognise the collective property or use-rights of the locals or the
reindeer herders beyond the rights these groups already enjoy in relation
to the 2007 Reindeer Husbandry Act and the 2005 FA (Ravna 2013a).

In the second report, published in February 2013, which covers the
Sami municipality of Nesseby in the eastern parts of Finnmark, the con-
clusions reached in relation to the collective rights issue are substantially
the same, although the landscape, location and evidence of use varies sig-
nificantly in the two fields (FC 2013a). The third and fourth reports, pub-
lished in October 2013 and June 2014 respectively, confirm the pattern
established in the previous two reports in terms of collective rights (FC
2013b and 2014).The FC has assumed that local peoples’ use of lands in all
four fields investigated, is the same extensive, flexible, and long-lasting
use as that of the local population in Manndalen (FC 2012: 64, 2013 a: 65
and 2013 b:51), who won the title to land in the Supreme Court Case of
Svartskogen (Nrt. 2001:1229). The Commission does however conclude
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that the state’s dispositions or administrative activities have been so ex-
tensive that it has extinguished the exclusive rights of the local people,
including the reindeer-herders.

Rather than emphasising Sami use of lands or Sami Customary law, the
FC has identified the governmental dispositions and transactions to be of
law-making significance. Thus it is not the requirements of the rules of
immemorial usage, lack of continuity or intensity of use, which create
problems for the recognition of the rights of the local people, but the Gov-
ernmental allocations and dispositions. These are dispositions the Gov-
ernmental bodies have exercised partly as control though public admin-
istration, and partly as a land owner. It could however be questioned
whether Governmental dispositions and activities should have such signif-
icant weight as sources of law in such cases, particularly since this implies
that the wording of the FA p. 5, para. 1 (quoted above), has not been met
in respect of any of the four first investigation-fields relative to collective
ownership and use-rights. Thus, the requirements of ILO-169 article 14
have not in reality been met so far.

4.3 The Protection of Lands and the Operation of
Extractive Industries

4.3.1 Sami Land Rights and Extractive Industries

Notwithstanding the rights to lands and renewable natural resources as
pastures, hunting grounds, lakes and rivers, which will be clarified
through the process ensured in the 2005 FA and legally protected thereaf-
ter, both the mountainous and coastal ranges in the Sami areas contain
mineral deposits. These are resources to which the Norwegian State
claims ownership, not depending on Sami rights to lands, or of who holds
the title (2009 Norwegian Mineral Act, p. 7, para. 1).

This section will not focus on the rights to or ownership of those re-
sources, but rather on the legal protection of renewable resources and
lands affected where extractive industries are planned or implemented.
Utilised in a timely manner, such resources can contribute to the growth
of, and much-needed jobs in, the sparsely populated Indigenous areas.
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Conflicts do however exist between the overall community interests, the
economic interests of the extractive industry, and the interests of the In-
digenous people, who want to continue their traditional way of life (Anaya
2013, para. 1). For the Sami, this is clearly shown in the discussion around
the extraction of the gold and copper deposits at Bidjovdggi in Kautokeino
Municipality and the copper ores at Repparfjord in Kvalsund Municipality,
both in the county of Finnmark (Ravna 2014). Currently, the Repparfjord
Case is the most urgent, as the Bidjovdggi plans were voted down by the
Kautokeino municipality in December 2013 and thus put on hold.

Since the Indigenous people to a large extent base their livelihood on
the use of pastures, hunting grounds, waterways and other uses of renew-
able natural resources, they are naturally more vulnerable to the impact of
the extractive industries than other people in modern society. At the same
time, they have fewer alternative options upon which to rely. The interna-
tional community has therefore enacted treaties such as ILO-169 not only
to protect the Indigenous communities against the damaging and dispro-
portionate interventions of the extractive industries, but has also assured
Indigenous peoples participation and co-determination in their decision-
making processes before such intervention can be implemented. In both
cases mentioned above, the extractive industry is anticipated to come into
conflict with the livelihood of reindeer herders, not only by devastating
pastures, but also in respect of contravening the rights ensured in ILO-169
in respect of Indigenous ownership, participation and use of such lands.

ILO-169 Article 2 (1) poses a responsibility for the Governments “to
develop, with the participation of the peoples concerned, co-ordinated
and systematic action to protect the rights of these peoples and to guaran-
tee respect for their integrity”. Article 2 thus establishes a commitment for
governments to cooperate with the Indigenous peoples in such a way that
they can actively and systematically participate in the protection of their
own rights, natural resources and land (NOU 2007: 13, 855 ff.). This
means that the Government must involve Indigenous peoples when mak-
ing plans and regulations etc., which affect their lands and resources. This
responsibility is entrenched in Articles 6 and 7.

In relation to the exploitation of mineral resources, Article 15 is of par-
ticular interest. In (1), the article ensures the participation rights of the
Indigenous people in the management and use of their traditional lands.
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According to the Sdmi Rights Committee, the provision concretises the
terms of participation rights ensured in Article 7, by clearly stating that
Indigenous people have rights to participate in the use, management and
conservation of the resources in their traditional areas (Ibid., 850). This
means that Indigenous people should be represented in the bodies that
make decisions and are responsible for the management of natural re-
sources in Indigenous areas, including all decisions in respect of allowing
mining (Ravna 2014).

Article 15 (2) obligates the government to ensure the consultation
right when planning extraction of mineral resources of which the State
retains ownership, which is the case in Norway. Article 15 (2) requires the
government to establish special consultation arrangements to determine
the extent to which Indigenous interests would be prejudiced as a result
of exploration or exploitation of mineral resources (Graver and Ulfstein
2003). The Sami Rights Committee has thus far chosen not to elaborate
the commitment further, noting that ILO practice in terms of complaints
shows that it is difficult to draw any distinction between the obligations
derived from Article 6 and Article 15 (2), stating that the two provisions
have been interpreted in light of each other and must be considered as
different manifestations of a common commitment (NOU 2007:13, 1044).
The Sami Rights Committee notes, however, that since there is a special
provision for consultations in Article 15 (2) next to the general rule in
Article 6, that this may be a factor suggesting that it is particularly im-
portant that, in respect of Indigenous areas, Governments implement real
consultations prior to the exploitation of mineral resources over which
they, the states, have retained ownership (/bid). Drafted more specifically
than Article 6, Article 15 (2) outlines a special obligation to consult on
plans to allow the exploitation of such mineral resources. In this way it
strengthens the obligations for consultations forwarded in Article 6 (1).
Article 15 (2) also safeguards the principle of compensation in respect of
damage done to lands and renewable resources, which is ensured in the
following statement “shall receive fair compensation for any damages
which they may sustain as a result of such activities.”

In addition, Article 15 (2) also ensures a benefit sharing commitment,
stating that the Indigenous people “shall wherever possible participate in
the benefits of such activities”. This obligation extends beyond the provi-
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sions for compensation, and establishes that Indigenous peoples should
not only be economically compensated for damage and loss, but should
also partake in the benefit accrued in respect of the profits of the industry.

In sum, ILO-169 consists of four obligations protecting Sami land and
rights, including: a participation obligation, an extended consultation
obligation, a benefit-sharing obligation and a compensation obligation
(Ravna 2014).

Other international obligations focusing on the protection of Sami
lands include: the ECHR protocol 1, Article 1, protecting property. This
may prevent States from allowing the establishment of extractive industry
on Indigenous peoples’ traditional lands. Elaborating from the case law of
the CERD and the UN Committee on Economic, Social and Cultural Rights
(CESCR), Ahren concludes that there are strict limitations for a company
to enter an Indigenous community’s territory without agreements with
the community (Ahren 2014:24-25). It is questionable however whether
governments are likely to interpret these commitments in the same way.

4.3.2 The Norwegian Mineral Act

The Norwegian 2009 Mineral Act states that “[t]he Act shall be applied in
accordance with the rules of international law relating to Indigenous peo-
ples and minorities” (s.6) although it can be argued, contrary to this gen-
eral statement of intent, that the Ministry did not intend to give ILO-169
precedence over Norwegian legislation. However the ministry neverthe-
less emphasises:

Although it is not proposed to incorporate the ILO Convention into the
Mineral Act, the Ministry will emphasise that the Mineral Act shall be ap-
plied in accordance with international law obligations to safeguard the in-
terests of the Sami

(Ot.prp. nr. 43 (2008-2009):101).

In the proposition, the ministry also refers to a particular principle of
Norwegian law, stating that as far as possible, acts shall be interpreted to
avoid conflicts with international law (Ibid, 100). This means that specific
reasons must exist in order to apply the law in a contradictory manner to
the provisions contained within ILO-169.
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During the drafting of the Mineral Act, active consultations have taken
place between the Norwegian Government and the Sami Parliament,
which have, presumably, been conducted within the framework of ILO-
169 Articles 6 and 15. In reality however, realisation of the right to partic-
ipation (Article 7 and 15 of ILO-169) remains problematic. Seeing it in
relation to the right of self-determination (Article 1 of the ICCPR), this
right of participation may be violated since the clear voice of the Sami
Parliament has not been heard and there is a continuing dispute between
the Government and the Sami Parliament on the case (Skogvang,
2013:343-344). How the right of participation will be applied particularly
in respect of specific procedures relating to the establishment of mining
operations, is also unclear.

Furthermore, the benefit-sharing commitment in Article 15 (2) of ILO-
169 is not fulfilled in the Mineral Act. Undoubtedly, the act confirms that
the Finnmark Estate has rights to an extended landowner fee, but that
alone cannot fulfil the obligation in relation to the Sami, which is empha-
sised by the Sami Parliament (Ot.prp. nr. 43 (2008-2009):108).

Emphasising p. 6 of the Mineral Act and the commitment by Norway to
apply the Act in accordance with international law, one would perhaps have
expected a different outcome. The arguments forwarded by the Sami Par-
liament in respect of the Mineral Act negotiations are therefore understand-
able given that the Finnmark Estate, despite Sami representation on the
board, cannot really be seen as representing the Sami (Ravna 2014:327).

4.4 Conclusion

Norway has made great efforts towards fulfilling its obligations to the
Indigenous Sami in relation to protecting their land rights and natural
resources. However, one can legitimately argue that it still has a way to go
before it fully accomplishes its legal obligations to the Sdmi when it comes
to recognising and protecting rights to lands, waters and natural re-
sources. The FA and the legal clarification process enshrined in it, has
generally been viewed as a good example for the other Nordic Countries
to follow as regards the recognition of Indigenous peoples rights to land
and natural resources and, as such, something of a “flagship” policy in

74 Polar Law and Resources



respect of Norway’s Indigenous policy (Ravna 2014:328). Given, however,
that the Finnmark Commission has hitherto conducted only a rather sim-
plified and summary investigation of land rights, assessing the investiga-
tion fields as a whole and concluding that there are no collective use or
ownership rights for the Sami in any of the fields investigated thus far, the
“rosy picture” in respect of the implementation of this flagship policy is
perhaps now gradually fading. As such, it begs the question whether the
investigation actually fulfils the requirements of ILO-169 Article 14, to
recognise and protect the land rights of the Sami. Moreover, there is also
reason to question whether the hearings are thorough enough and indeed
compliant with what the ILO monitoring organs demand (NOU 2007:13,
434-435). In addition, case law shows that the Finnmark Commission
considers State dispositions and activities as law-making actions which
block recognition and protection of collective rights to land and natural
resources for the Sami.

Since the Sami do not have full participation and co-determination
rights when extractive industries, mining operations and other interven-
tions are implemented in their traditional lands, there is reason to ques-
tion whether the legal protection regime in respect of Sami rights to natu-
ral resources and lands in Norway is, after all, as adequate as we would
like to assume.
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4.6 Questions

o List the most prominent international treaties that safeguard
Indigenous rights to lands, waters and natural resources?

o Whatis the aim of the Norwegian 2005 Finnmark Act? What
developments have we seen in the legal clarification process thus far?

o Whatare the most problematic aspect(s) of Norwegian mineral
legislation in relation to Indigenous rights?
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5. International Law on Arctic
Fisheries

Erik J. Molenaar

5.1 Introduction

Due to climate change in particular, the international law on Arctic fisheries
is attracting ever more attention. Climate change may give rise to new fish-
ing opportunities in the Arctic due to receding sea-ice and poleward shifts
of fish stocks as well as expected species invasions (Christiansen et al. 2014;
Jones and Cheung 2014). But receding sea-ice could also have negative im-
pacts on some Arctic fish stocks, and increased fresh-water inflow and pol-
lution - particularly from Russian rivers - as well as the possibility of ocean-
acidification, could act as a counterbalance to these new fishing opportuni-
ties leading potentially to an actual decrease. Notwithstanding this however,
sea-ice regression in the Arctic means that the North Pacific and North At-
lantic Oceans will become increasingly connected.

This chapter will focus on marine capture fisheries in the Arctic, with-
out devoting attention to freshwater fisheries, aquaculture, and marine
mammals as target species. A number of (potentially) significant commer-
cial fish stocks currently occur in the marine Arctic. The ranges of distri-
bution of some of these are confined to the North Pacific or the North
Atlantic, while others have a circumpolar distribution. Important North
Pacific fish stocks include Alaska pollock (Theragra chalcogramma), Pacif-
ic cod (Gadus macrocephalus), snow crab (Chionoecetes opilio) and various
Pacific salmon species (Oncorhynchus spp.). As regards the North Atlantic,
important fish stocks include North-East Arctic cod (Gadus morhua), had-
dock (Melanogrammus aeglefinus), Norwegian spring-spawning (Atlanto-
scandian) herring (Clupea harengus), Atlantic salmon (Salmo salar) and



red king crab (Paralithodes camtschaticus). Significant circumpolar fish
stocks include capelin (Mallotus villosus), Greenland halibut (Reinhardtius
hippoglossoides) and northern shrimp (Pandalus borealis). Polar cod and
Arctic char (Salvelinus alpinus) also have circumpolar distribution, but the
former is only marginally targeted by commercial fisheries and the latter
is predominantly fished for subsistence purposes.

There are no generally accepted geographical definitions for the terms
“Arctic”, “marine Arctic” and “Arctic Ocean”. For the purpose of this chap-
ter, the term “marine Arctic” corresponds to the marine waters included
within the boundary agreed by the Arctic Council’s Conservation of Arctic
Flora and Fauna (CAFF) working group (see Figure 1 below). The “Arctic
Ocean” is defined in this chapter as the marine waters north of the Bering
Strait, Greenland, Svalbard, and Franz Josef Land, excluding the Barents
Sea. There are four high seas pockets in the marine Arctic, namely the so-
called “Banana Hole” in the Norwegian Sea, the so-called “Loophole” in the
Barents Sea, the so-called “Donut Hole” in the central Bering Sea, and the
so-called “Central Arctic Ocean”.
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Figure 1: The Arctic Region: General Overview

Canada, Denmark/Greenland, Norway, the Russian Federation, and the
United States are “Arctic Ocean coastal states”. These five plus Finland,
Iceland, and Sweden are “Arctic states” on account of their membership of
the Arctic Council.

At the time of writing, large-scale commercial fisheries were taking
place in the Barents and Bering Seas. The fisheries that occurred in the
Arctic Ocean were essentially limited to small-scale subsistence fisheries
in coastal state maritime zones. No fisheries occurred at all in the Central
Arctic Ocean.
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5.2 The Global Component of International
Fisheries Law

International fisheries law is the body of international law that relates
specifically to the conservation, management and/or development of cap-
ture fisheries. It consists of substantive norms (e.g., rights and obliga-
tions), substantive fisheries standards (e.g., catch restrictions) as well as
institutional rules and arrangements (e.g., mandates and decision-making
procedures of international bodies). International fisheries law is part of
general international law and can also be seen as a branch or part of the
international law of the sea.

The global component of international fisheries law applies to the ma-
rine Arctic and the (Central) Arctic Ocean, however defined. Its jurisdic-
tional framework is provided first of all by the 1982 United Nations Con-
vention on the Law of the Sea (UNCLOS). The UNCLOS contains, among
other things, rules on the geographical extent of maritime zones and the
basic rights and obligations of states therein.

Three categories of maritime zones can be distinguished as follows,
first, coastal state maritime zones that belong to a coastal state’s territory
and are thereby subject to its sovereignty, namely, internal waters, archi-
pelagic waters and a territorial sea with a maximum width of 12 nautical
miles (nm). Within these zones, a coastal state has exclusive access and
unlimited jurisdiction over marine living resources. The UNCLOS does not
apply its key obligations on conservation and management of marine liv-
ing resources (see below) to these maritime zones. Second, coastal state
maritime zones that are not part of a coastal state’s territory but in which
the coastal state has functional jurisdiction relating to fisheries; these are
the 200 nm Exclusive Economic Zone (EEZ) or Exclusive Fishery Zone
(EFZ) and the continental shelf, which can extend beyond 200 nm. Within
its EEZ or EFZ, a coastal state has sovereign rights over all marine living
resources and thereby exclusive access and jurisdiction, but subject to the
aforementioned key obligations of the UNCLOS. With respect to its conti-
nental shelf, a coastal state has sovereign rights over so-called “sedentary
species” and thereby exclusive access and jurisdiction. The aforemen-
tioned key obligations of the UNCLOS do not apply. And third, maritime
zones beyond coastal state jurisdiction, namely, the high seas and the
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deep sea-bed (the Area). The UNCLOS confirms the right for all states - in
their capacity as flag states - to fish on the high seas. This right also ap-
plies to the Area.

Apart from archipelagic waters, all these maritime zones also occur in
the Arctic. The division of the marine Arctic into maritime zones is there-
fore essentially the same as in other seas and Oceans, except for the
Southern Ocean, due to the dispute on sovereignty over Antarctic territo-
ry. A maritime zone that is unique to the marine Arctic is the Fisheries
Protection Zone (FPZ) established by Norway seaward of the territorial
sea around Svalbard. Norway’s choice for an FPZ instead of an EEZ or EFZ
was motivated by the diverging views among states on the spatial scope of
the 1920 Spitsbergen Treaty (Molenaar 2012).

The UNCLOS restricts the entitlements to fisheries that states have in
their capacities as coastal or flag states, through various key obligations.
Due to the adoption of other global fisheries instruments, in particular the
1995 Fish Stocks Agreement (1) - an implementation agreement of the
UNCLOS - several legally binding and non-legally binding instruments
adopted by the United Nations Food and Agriculture Organization (FAO)
as well as certain (parts of) United Nations General Assembly (UNGA)
Resolutions (Molenaar 2013a), these key obligations have gradually de-
veloped into the following:

1. To avoid over-exploitation of target species by means of setting a
science-based total allowable catch (TAC), which strives for maximum
sustainable yield (MSY) as qualified by the precautionary approach.

2. To strive for the optimum utilisation of target species within the EEZ
or EFZ by providing other states with access to the surplus of the TAC.

3. To pursue an ecosystem approach to fisheries (EAF), which often focuses
in particular on (a) predator-prey relationships; (b) impacts of fisheries on
non-target species and the ecosystem as a whole; and (c) impacts of
oceanographic or climate processes, or pollution, on fish stocks.

4. To cooperate in relation to transboundary fish stocks and fish stocks
that occur exclusively on the high seas.

5. To exercise effective jurisdiction and control over a state’s own vessels.
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The UNCLOS, the Fish Stocks Agreement and the FAQO’s fisheries instru-
ments are primarily concerned with establishing the jurisdictional
framework. They do not contain substantive fisheries standards such as
catch restrictions through TACs, allocations of fishing opportunities
through national quotas, gear restrictions or temporal/seasonal or spatial
measures (e.g., closed areas). Actual fisheries regulation is carried out by
states individually or collectively. The primary means for collective regu-
lation is through regional fisheries management organisations (RFMOs),
which have the mandate to impose legally binding fisheries conservation
and management measures on their members. The Fish Stocks Agreement
designates RFMOs as the preferred vehicle for the conservation and man-
agement of straddling fish stocks (i.e., stocks occurring within the mari-
time zones of one or more coastal states and on the high seas) and highly
migratory fish stocks (e.g., tuna).

5.3 Arctic Fisheries Instruments and Bodies

A considerable number of regional, sub-regional and bilateral fisheries
fora and instruments apply to parts of the marine Arctic. A distinction can
however be made here between fisheries fora and instruments that apply
only to specific more southerly waters of the marine Arctic and those that
also apply explicitly to the Arctic Ocean. This distinction is, among other
things, relevant for the discussion in section 5.4 “Towards a Regional In-
strument on Central Arctic Ocean Fisheries”.

The main regional, sub-regional and bilateral fisheries fora and in-
struments that apply to certain more southerly waters of the marine Arc-
tic but not explicitly to the Arctic Ocean are:

1. The bilateral (Canada and the United States) International Pacific
Halibut Commission (IPHC).

2. The bilateral (Canada and the United States) Yukon River Panel of the
bilateral Pacific Salmon Commission (PSC).

3. The North Pacific Anadromous Fish Commission (NPAFC).
4. The Western and Central Pacific Fisheries Commission (WCPFC).
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5. The Conference of Parties (COP) to the Convention on the
Conservation and Management of Pollock Resources in the Central
Bering Sea.

6. The North Atlantic Salmon Conservation Organization (NASCO).

7. The International Commission for the Conservation of Atlantic Tunas
(ICCAT).

8. The Northwest Atlantic Fisheries Organization (NAFO).

9. The numerous multilateral and bilateral agreements and
arrangements between coastal states and entities (i.e., the European
Union (EU)) in the North-East Atlantic, establishing TACs, allocations
of fishing opportunities and mutual access to maritime zones
(Churchill 2001; Molenaar 2012).

While the fora and instruments under Nos. 1-5 apply to certain more
southerly waters of the marine Arctic in the Pacific, Nos. 6-9 apply to cer-
tain more southerly waters of the marine Arctic in the Atlantic.

Two fora have competence over (part of) the Arctic Ocean, namely the
North-East Atlantic Fisheries Commission (NEAFC) and the Joint Norwe-
gian-Russian Fisheries Commission (Joint Commission). The spatial com-
petence of NEAFC extends to the geographic North Pole and thus compris-
es a segment of the Arctic Ocean. While the NEAFC Convention Area in-
cludes both coastal state maritime zones and the high seas, NEAFC
Recommendations mainly apply to the high seas. The spatial competence
of the Joint Commission is not defined in its constitutive instrument. The
regulatory practice of the Joint Commission nevertheless indicates that its
spatial competence comprises both coastal state maritime zones and the
high seas in not only the Barents Sea, but also the Norwegian Sea and the
Arctic Ocean. The competence-overlap between NEAFC and the Joint
Commission does not only exist geographically, but also in species. How-
ever, currently there seems to be no - or hardly any - actual conflict be-
tween the two bodies’ management and conservation measures. Their
current relationship can therefore be regarded as complementary. Inter-
estingly, at the time of writing neither fora seemed to be specifically regu-
lating the fisheries for northern shrimp and snow crab in the Loophole.
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While fisheries regulation in the FPZ off Svalbard is in a formal sense
undertaken unilaterally by Norway, it is shaped to a quite considerable
extent by the provisions on equal access and non-discrimination laid
down in the Spitsbergen Treaty. Accordingly, Norway has granted certain
allocations of fishing opportunities to a limited number of parties to the
Treaty, largely based on historic track records (Molenaar 2012).

Finally, reference should be made to the frequently occurring failure of
the North-East Atlantic coastal states and entities - i.e., Denmark (in re-
spect of the Faroe Islands and Greenland), the EU, Iceland, Norway and the
Russian Federation - to agree on allocations of fishing opportunities for
shared and straddling fish stocks. In recent years, such failures related
among other things to Atlanto-Scandian herring and North-East Atlantic
mackerel and in 2013 even led Denmark (in respect of the Faroe Islands)
to institute dispute settlement proceedings on Atlanto-Scandian herring
against the EU in the framework of the UNCLOS as well as the World
Trade Organization (WTO). By mid-2014, however, the Faroe Islands and
the EU had come to an agreement on the allocation of Atlanto-Scandian
herring and both procedures were subsequently terminated.

5.4 Towards a Regional Instrument on Central
Arctic Ocean Fisheries

The alarming pace of sea-ice regression in the Arctic Ocean and the pole-
ward shift of fish stocks have culminated in various calls for the regulation
of Arctic Ocean fisheries. Within the United States, this led to Senate joint
(S]) resolution No. 17 of 2007 directing the United States “to initiate in-
ternational discussions and take necessary steps with other Nations to
negotiate an agreement for managing migratory and transboundary fish
stocks in the Arctic Ocean.” Subsequently, in 2009 the United States pro-
hibited an expansion of commercial fishing in the EEZ off Alaska in the
Arctic Ocean until sufficient information would be available to ensure that
fisheries would be conducted in accordance with the EAF and in recogni-
tion of the interests of local residents and communities. The Pew Charita-
ble Trusts’ Arctic Ocean campaign has lobbied for a similar regime for the
Central Arctic Ocean since 2010 (Wegge 2015).
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Intergovernmental interaction on Arctic Ocean fisheries began as early
as 2007, with a failed attempt by the United States to initiate the interna-
tional discussions called for in S] Resolution No. 17 in the Arctic Council.
Following a likewise failed 2009 EU proposal for the UNGA to call for the
regulation of Arctic Ocean fisheries, the Arctic Ocean coastal states com-
menced a process on the regulation of Arctic Ocean fisheries in 2010. This
process has so far led to various policy/governance meetings (June 2010,
Oslo; April-May 2013, Washington D.C.; and February 2014, Nuuk) as well
as science meetings (June 2011, Anchorage; and October 2013, Tromsg).
Another science meeting was scheduled to take place sometime in 2015.

The Chairman’s Statement of the Nuuk meeting in February 2014 (2)
records the Arctic Ocean coastal states’ agreement on the desirability of
interim measures by which they would commit themselves, among other
things, to “authorise their vessels to conduct commercial fishing” in the
Central Arctic Ocean “only pursuant to one or more regional or sub-
regional fisheries management organisations or arrangements that are or
may be established to manage such fishing in accordance with modern
international standards.” Once the envisaged interim measure would be
adopted, therefore, it would not amount to a ban or moratorium on fishing
as such, but only on unregulated fishing. A fishery regulated by NEAFC and
possibly even the Joint Commission - but certainly a future regional fish-
eries instrument or RFMO - would still be possible. Another important
aspect of the envisaged interim measures is that they would apply exclu-
sively to the Central Arctic Ocean, and not to coastal state maritime zones.

The Chairman’s Statement on the Nuuk meeting also noted that the Arc-
tic Ocean coastal states had agreed to work towards the adoption or signa-
ture of a Ministerial Declaration modelled on the draft interim measures
agreed in Nuuk as well as the commencement of a broader process involv-
ing additional states that would adopt interim measures compatible with
the Ministerial Declaration. The outcome of this broader process could be a
legally binding regional fisheries instrument. Due to subsequent geopolitical
developments in the Crimea and Eastern Ukraine later in 2014, however,
neither had yet been realised by the time of writing.
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5.5 Conclusions and Looking Ahead

The Chairman’s Statement on the Nuuk meeting emphasises that “com-
mercial fishing” in the Central Arctic Ocean “is unlikely to occur in the
near future.” What was probably meant is that large-scale (non-
subsistence) fishing in the Central Arctic Ocean is unlikely to be commer-
cially viable in the near future. This seems a plausible prediction, and indi-
cates that the envisaged regional instrument on Central Arctic Ocean fish-
eries will be largely based on the precautionary approach. The efforts of
the Arctic Ocean coastal states are therefore highly commendable. Non-
subsistence fishing activities could nevertheless potentially also com-
mence without being commercially viable, for instance by a vessel flying
the flag of a state that is not bound by the envisaged regional instrument
on Central Arctic Ocean fisheries.

A prediction that is not merely plausible but extremely likely to prove
correct is that large-scale fisheries will become commercially viable with-
in coastal state maritime zones of the Arctic Ocean sooner than in the high
seas. The more immediate challenge is thus for Arctic Ocean coastal states
to ensure that new and exploratory fisheries within their maritime zones
are regulated in accordance with the EAF and to take due account of the
needs, interests and rights of Arctic Indigenous peoples. The stringency
level of such regulation should be similar to that of the envisaged regional
instrument on Central Arctic Ocean fisheries. This will be crucial in secur-
ing support for the envisaged regional instrument among non-Arctic
states and entities, who may even insist on having this reflected in the
regional instrument through the inclusion of the notion of compatibility.

Another major future challenge for Arctic fisheries concerns arrange-
ments on the allocation of fishing opportunities. These arrangements
must be adjusted to the implications of climate change, which may poten-
tially lead to more frequent, less predictable and larger changes in the
abundance and distribution of fish stocks. As noted at the end of section
5.3, several disputes on the allocation of North-East Atlantic fish stocks
have arisen in recent years and many more could arise in the future.
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5.6 Notes

1. Agreement for the Implementation of the Provisions of the United
Nations Convention on the Law of the Sea of 10th December 1982
relating to the Conservation and Management of Straddling Fish Stocks
and Highly Migratory Fish Stocks.

2. “Meeting on Arctic Fisheries. Nuuk, Greenland, 24-26th February 2014,
Chairman’s Statement,” http://naalakkersuisut.gl/en/Naalakkersuisut/
News/2014/02/Arktisk-hoejsoefiskeri
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5.8 Questions

90

In your view, which future challenges relating to Arctic fisheries
regulation are of most concern?

The geographical scope of the regional instrument currently envisaged
by the Arctic Ocean coastal states is limited to the high seas (Central
Arctic Ocean). Discuss the consistency of this limitation with
international law.

The Arctic Ocean coastal states eventually intend to commence a
broader process involving non-Arctic states. Which states or entities
should in your view be involved and based on what rationale?
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6. Marine Governance, Fishing
and Property Rights in Light
of the Constitutional Debate
in Iceland

Niels Einarsson

6.1 Introduction

Fishing is the backbone of the Icelandic economy and politics in Iceland is
shaped by this fact. The economic and social crisis of 2008 sharpened
public awareness of the importance of the fisheries sector and fuelled the
debates on future arrangements in governance, including issues of prop-
erty rights, privatisation and enclosure of the commons, as well as those
on human rights and social justice. These debates have made it clear that
Iceland needs to widen the choice of questions raised and broaden the
assumptions that are made regarding good governance. It is necessary to
move beyond narrow economic assumptions and to establish a fisheries-
governance system which meets the criteria of efficacy, equity and sus-
tainable human development. This chapter evaluates article 34 of the
proposed government bill No 415 of 2012 on a new constitution which
was not adopted but which looked at the common property rights of the
Icelandic nation on natural resources, including fish stocks.

The Icelandic fisheries-management system has developed into an
economic system organised in the form of de facto private, transferable
property rights, with mortgages based on present and future catch
shares or fish-stock quotas. The privatisation of common property re-
sources in the fisheries sector proved to be instrumental in exposing



Icelandic domestic economics to the vagaries of international monetary
markets and financial globalisation.

In the lyrics of Bob Dylan’s song, 115th Dream, there is a line which
goes: “They asked me for some collateral so I pulled down my pants.” In-
deed, the Icelandic nation was, metaphorically speaking, left with its pants
down in the economic meltdown of autumn 2008. But what did that have
to do with collateral, one might ask? The period in the 2000s, when pri-
vate Icelandic financial institutions grew at a rapid rate and expanded
outside Iceland to tap into international markets and countries abroad,
was called Utrds (“outward attack” in English) in Iceland. During this peri-
od the size, taken together, of these Icelandic financial firms was nine
times that of the entire annual national budget of Iceland. Unfortunately,
the Icelandic state was understood to be the guarantor. The Utrds was a
development characterised by insufficiently regulated and undisciplined
financial expansion guided by an ideology of laissez-faire and was a policy
supported by many Icelandic authorities. It was also based on overconfi-
dence in the Icelandic “Business Vikings” who, supposedly with superior
and aggressive economic behaviour and tactics, outwitted the traditional
and, by comparison, more conservative bankers abroad. The Utrds came
to an abrupt end in the autumn of 2008 with economic disaster for the
Icelandic nation, and with long-term societal consequences in terms of
quality of life for present and future generations.

The privatisation of the fish stocks in Icelandic waters, embodied in the
Individual Transferable Quota (ITQ) system, was a major precondition for
the Utrds and therefore contributed directly to the bubble that burst and
caused the downfall of the national economy. How did this happen? The
contribution of the ITQ system to the overexpansion of the Icelandic banks
and financial companies had to do with the fact that companies and individ-
uals with property rights in fishing licenses were allowed to use them as
monetary collateral, as “paper fish” so to speak, and thus could greatly ex-
pand the asset value of their companies on the stock market and, more im-
portantly, also use the collateral to borrow large sums of money for what-
ever purposes they saw fit. Before the introduction of the ITQ system in
1984 and in particular the controversial 1997 act that, in effect, allowed the
use of fishing rights as collateral, the only value in fishing firms consisted of
boats, fishing gear, and facilities on land. With the possibility of using fishing
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rights as collateral, the value of firms’ assets multiplied, and the price of
stocks and markets in the 1990s and 2000s appreciated substantially. The
use of “paper fish” was also important to the private banks, because they
needed to show that they had substantial assets and solid equity to be
trustworthy and to provide credibility in the eyes of foreign investors.

The collateral the banks acquired in these fishing rights was thus cru-
cial in creating a source of capital in a tangible asset. Iceland had few other
assets and resources that were of the kind that could be manipulated into
capital assets of collateral equity. But the danger facing financial institu-
tions lending to the fishing industry using fishing rights as mortgages had,
however, been known for some time. As early as the year 2000, in its
newsletter, the Central Bank of Iceland had warned of the inherent dan-
gers of lending to the fishing industry, and quota holders. With collateral
in quotas, the market price of fishing rights was already deemed unrealis-
tically high or inflated, not reflecting the inherent value of quotas in pro-
ductive activity. Lending based on an inflated value of quotas was judged
to be very risky; it was likely to lead to high risks for collateral and the
likelihood of lost loan payments, unless, of course, people were willing to
take the risk that quotas would keep rising or at least maintain their value.
At that time in 2000, the price of so-called “cod equivalents” was just over
800 Icelandic kronur per kilo, an unsustainably high and unrealistic value
according to the Central Bank. The price went up to an incredible 4600
kronur per kilo before the collapse in 2008, a far higher price than any
existing fishing operator, or especially a new entrant, could pay for in-
vestment in catch rights or to start or sustain a viable business. The total
value of fishing rights or quotas in the Icelandic fisheries reached, in 2007
and 2008, what one economist called a “ridiculous” level of approximately
2,000 billion Icelandic kronur or 50 times the annual profit of the fishing
industry, thus reflecting the willingness of the banks to offer loans to quo-
ta acquisitions in the industry, rather than the real value of the fishing
rights. At the time of the economic meltdown, when the flow of money
dried up, the price of permanent quotas was more than halved. The “paper
fish” asset bubble had burst!

The fact that so many of the assets of the newly refinanced banks in the
post-economic meltdown of the Icelandic economy are also tied to quota
collaterals and the ability of the fishing industry to claim, nearly free of
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charge, property rights and to pay back their loans to banks, makes it un-
derstandable why the banks are particularly concerned about changes in
fisheries governance. In the years after the collapse there seemed to be a
real fear of another financial collapse in the banks and by default, among
political decision makers who were given the hard task of restoring the
nation’s economy. The rebuilding and strengthening of the financial sys-
tem was a central issue in the adjustment programme Iceland underwent
with the guiding hand of the International Monetary Fund.

Given this predicament, the post-collapse government found it hard to
change the fisheries governance law in accordance with election promises,
popular demand, and the UN Human Rights Committee ruling in the case
of 1306/2004, which called for recapture and equitable and fair realloca-
tion of the nation’s fish stocks, which were now, in practice, the private
property of powerful quota holders. The Icelandic lesson with the exter-
nalities of privatising common property rights in fish stocks is relevant
not only to Iceland but also to the wider international community, not
least in times of crises in fisheries, when ITQs in some form are seen by
important players such as the European Union (EU) as a promising solu-
tion to problems of ecological and economic inefficiency.

6.2 The Tricky Problem of the Proposed Clause 34
on National Ownership of Natural Resources

The legal issues in the ownership of fish stocks became a central issue in
Icelandic politics with regards to attempts to create a new constitution
after the 2008 economic collapse. In November 2010, the nation voted a
group of 25 people onto a Constitutional Council in a direct vote. The
Council had a broad mandate and decided to write a new constitution,
which among other things had a clause on the public ownership of natural
resources. Obviously this was likely to become a hot political potato, par-
ticularly so given the vested interests involved with regards to the issues
of control and property rights in fish stocks. In October 2012 a national
referendum was held in Iceland on whether the proposals of the Council
should be used to form a legislative bill for a new constitution. 67% of
those who voted said yes to that question. The referendum also included 5
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auxiliary questions, one of which was on clause 34 on national ownership
of natural resources, to which an overwhelming majority of 83% said yes.
After the referendum, the Icelandic parliament’s Constitutional and Su-
pervisory Committee asked a team of lawyers led by a civil servant at the
office of the Prime Minister to go through the bill and suggest changes in
wording. This they did, and in the process fundamentally changed the
meaning of the clause the nation had voted on, towards an understanding
that accommodated the de facto continued use of fishing rights as private
property and financial derivatives and collateral equity. The effect was a
circumvention of the will of the voters and a change that was not in any
way in line with the intentions of the Constitutional Council.

The text with the manipulated wording became part of the Left Green-
Social Democratic government’s bill which was debated in Parliament in
the spring of 2013. The author of this chapter was one of those called up-
on to give his views on the bill and in particular, on clause 34. This request
led to a thorough reading of the bill, and in particular the legal small print
in the form of the bill’s substantive explanatory notes which detail the
exact meaning of the general statements of individual clauses. The glean-
ing of these notes, written by officials within the government ministries
and presumably with the full knowledge and consent of the government,
made it very clear that there were no plans to fundamentally change the
fisheries governance system towards permanently establishing common
property rights of the nation over the fish stocks. This was remarkable
given that this political issue had generated a key public demand in the
“pot-and pans” demonstrations after the 2008 meltdown and a solemn
promise from the political parties forming the same government.

As noted previously, article 34 of the government bill no. 415, 2012 on
a new constitution (http://www.althingi.is/altext/141/s/pdf/0510.pdf)
consisted of a clause on natural resources. The clause (my translation)
reads as follows:

Resources in the nature of Iceland, which are not dependent on private
property rights, are a common and everlasting property of the nation. No
one can receive them or rights related to them to own or use permanently
and it is forever prohibited to sell them or use them as collateral. National
property as referred to in paragraph 1 applies to commercial fishing stocks
and other resources of the sea and ocean bottom within the national juris-
diction outside of the net zone adjacent to the coastal property, water and
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other natural affordances not dependent on private property rights, such
as hydropower, geothermal power and earth matter in national common
property spaces. The use of these resources should be guided by sustaina-
ble development and public interests. Together with those who use the re-
sources the authorities are responsible for their protection. The authorities
can, based on law, give licences for the use of resources, as other public af-
fordances, in exchange for a full fee and for a limited time. Such licences
shall be granted on principles of equity and they will never give rise to
ownership or irrevocable control.

A speedy reading of the clause seemed to imply that the Icelandic public’s
control and ownership of the nation’s most important natural resources
was guaranteed, in accordance with the October 2012 referendum where
the first sentence in clause 34 stipulated that “Resources in the nature of
Iceland, which are not private property, are a common and everlasting
property of the nation.” (Icelandic: “Audlindir { ndttiru Islands, sem ekki
eru i einkaeigu, eru sameiginleg og @evarandi eign pjodarinnar”). In the
work of the legal team set up to clarify and legally streamline the text from
the Constitution Committee the wording had undergone certain changes
and became: “Resources in the nature of Iceland, which are not dependent
on private property rights are a common and everlasting property of the
nation.” (Icelandic: “Audlindir { nattiru fslands sem ekki eru hadar ein-
kaeignarrétti eru sameiginleg og eevarandi eign pjédarinnar”).

This alteration may not look like a significant change and could per-
haps be interpreted as an attempt to create a text that better fulfils the
legal-technical requirements of precision or aesthetics. However, and
without any substantial explanation in the clarificatory notes, we have
here a departure from common language and choice of words. Most adult
Icelanders would have a good comprehension of the term “private proper-
ty” whereas few would have a clear understanding of the term “dependent
on private property rights.” Nevertheless, we have in the notes of the legal
team the opinion that clause 34 needs to be amended for the purpose of
clarification so that it will “work or make sense” (Icelandic: “Gangi upp”,
see annex [II). But here we must also remember that it was the former
wording of the Constitution Council that 83% of the voters said yes to in a
referendum, not the latter one produced by the legal team. When one
reads the comprehensive notes that are attached to clause 34 (pp. 118-
130) one realises that here the wording is of the utmost significance.
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6.3 Conclusion

Clause 34 was certainly not without its faults. Firstly, it lacks a clear expres-
sion of national ownership and the control of resources as a fundamental
principle. The wording which refers to resources “dependent on private
property rights” weakens the fundamental legal principle. It lacks transpar-
ency and is semantically fuzzy leaving it open to interpretation. This gives
rise to the likelihood that court cases will be required to determine the
meaning of the clause. Secondly, the double meaning of the terms becomes
apparent when one reads the legal notes appended to clause 34. There it is
made clear that little or no change will be made to the status of fishing
rights. The use and nature of these privileges would in reality have re-
mained the same. The licences to appropriate natural resources are
acknowledged in the legal notes as indirect property and any change in
their value, assumedly in relation to their use as collateral and other finan-
cial assets or products in the balance sheet of fishing companies, or their
lenders, triggers the Icelandic states “liability for damages in case of any
disturbance, recapture or depreciation of catch rights on behalf of the au-
thorities, in line with the abovementioned directive of the United Nations
Human Rights Committee’s views in case 1306/2004". This interpretation
of the clause in the legal notes thus seems to permanently anchor the ITQ
system as an unchangeable fisheries governance system in the country.
Instead of guaranteeing present and future generations of Icelanders the
undisputed ownership of the all-important fish stocks it has become clear
that the governance system itself is ridden with flaws leading it to effective-
ly support the inbuilt equity and human rights problems that would have
been permanently protected by the new constitution. The constitutional
reform would have sanctified the rights of the present and privileged class
of quota receivers or holders, who refer to themselves as quota owners, to
treat catch rights as “private property equivalents” or “resources dependent
on private property rights,” as the fishing rights are referred to in the legal
notes. This applies to around 93% of the total fish catch in Iceland.

The governmental bill for a new constitution did not get through the
Icelandic parliament in the spring of 2013 and has now been shelved.
However, the story of this attempt to address the wishes of the nation in
providing a better guiding light into the future is a valuable lesson for
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those who study the significance of fisheries governance in Icelandic soci-
ety. It certainly gives the impression that the transformation of common
property rights into private ones can look very much like an irreversible
development and that the vested interests such systems create may even
influence attempts to construct fundamental legal frameworks such as
constitutions, at least in countries where cod is King.

6.4 Further reading

Durrenberger, E. Paul & Palsson, Gisli (eds.) (2015). Gambling debt: Iceland’s Rise
and Fall in the Global Economy. Boulder: University of Colorado
Press https://www.academia.edu/10032689/Gambling Debt

Einarsson, Niels (2011). Fisheries Governance and Social Discourse in Post-Crisis
Iceland: Responses to the UN Human Rights Committee’s Views in Case
1306/2004. The Yearbook of Polar Law (Vol.3): 479-515.

Gylfason, Thorvaldur (2014). Constitution on Ice. CESIfo Working Paper no. 5056.
https://notendur.hi.is/gylfason/cesifol_wp5056.pdf

6.5 Questions

¢ Did the Icelandic government’s bill for a new constitution meet the
critique of the United Nations Human Rights Committee in case
1306/2004?

e How can the privatisation of fish stocks influence the credibility of
financial institutions such as banks?

e Did cod cause the Icelandic economic meltdown in 2008?
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7. International Law and
Whaling in the Arctic

Malgosia Fitzmaurice

7.1 Introduction

Whaling in the Arctic has been a difficult and contested issue for many
years. There are 17 different whale species including dolphins and por-
poises in the Arctic (e.g., narwhal and beluga live there all year round). In
the past, overexploitation by the whaling industry led to a serious decline
in many of the world’s whale populations. Through conservation however
many species are now in the process of recovery (e.g., minke whales).
Improved whaling management began in the mid-1970s leading to the
development of today’s highly precautionary scientific “management pro-
cedure” approaches developed by the International Whaling Commis-
sion’s (IWC’s) Scientific Committee for commercial and Aboriginal sub-
sistence whaling http://iwc.int/status

There are three ways in which whales can now be captured: commercial,
Indigenous and scientific whaling. Since 1982 there has been a moratorium
on commercial whaling (in force for the 1986 coastal and the 1985/86 pe-
lagic season). Norway and Iceland subsequently however opted out of the
moratorium (Fitzmaurice 2013:113). Commercial whaling in the Arctic is
currently undertaken by Iceland and Norway; scientific whaling by Iceland;
Indigenous whaling by Russia (Chukotka), the USA (Alaska) and Denmark
(Greenland). In addition, the Faroe Islands is also a whaling nation which is
engaged mainly in the whaling of pilot whales but whaling is conducted only
in territorial waters and, as such, it is not regulated by the IWC. One of the
most widely disputed areas in terms of the regulatory powers of the IWC
thus is whether it covers waters under the coastal States’ jurisdiction or



only relates to the High Seas. Faeroese whaling is only for local consump-
tion; therefore it is classed as neither commercial nor scientific, but organ-
ised at the local community level and regulated by national legislation. Simi-
lar to this is Japanese coastal whaling which is not deemed to be Indigenous
by the IWC. The IWC sets quotas for commercial and Indigenous whaling.
Permits for scientific whaling are granted by the States themselves on the
basis of special permits; this is excluded from the jurisdiction of the IWC.
The continuous moratorium on commercial whaling is very controversial
and several states (e.g., Iceland, Norway and Japan) vociferously oppose it.
The clear differences between States in relation to the continuing moratori-
um on commercial whaling and issues concerning scientific whaling un-
doubtedly have an adverse effect on the work of the IWC. Due to the prevail-
ing tensions between States the Revised Management Procedure to manage
whaling stocks, which was developed by the Scientific Committee in 1993,
on the request of the IWC, has not yet been implemented. If a State “opts-
out” of any IWC decision within 90 days of its adoption, it cannot be bound
by the original decision.

Commercial whaling is regulated by the International Convention on
the Regulation of Whaling (ICRW). The overall number of commercial
catches since the moratorium was introduced is 22,721. Under the 2007
provision for scientific whaling (special permit whaling) the total number
of catches for the period 1985-2012 was 15,563. Japan only practices
scientific whaling. Japan was engaged in this type of whaling until 2014 in
the Antarctic (JARPAII) but still continues to do this in the Northwest Pa-
cific (JARPN II). Iceland practices both commercial and scientific whaling
(e.g, it hunts commercially for the fin whale, also called finback whale or
common rorqual in the North Atlantic area).

Indigenous (subsistence whaling) is conducted by: the USA (on behalf of
the Inupiat (Alaska) - bowhead whales and Makah - gray whales); St. Vin-
cent and the Grenadines (Bequia: humpback whales). Russia (on behalf of
the Chukchi: gray and bowhead whales) and Denmark (on behalf of the
Inuit of Greenland: fin, bowhead, humpback and minke whales). Indigenous
whaling is regulated by the Schedule to the ICRW which is its integral part.
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In 1979, the IWC Anthropology Panel adopted an unofficial definition
of “subsistence whaling” as comprising:

1. the personal consumption of whale products for food fuel, shelter,
clothing, tools, or transportation by participants in the whale harvest

2. the barter, trade, or sharing of whale products in their harvested from
with relatives of the participants in the harvest, with others in the local
community or with persons in locations other than the local
community with whom local residents share familial, social, cultural or
economic ties. A generalised currency is involved in this barter and
trade, but the predominant portion of the products from each whale is
ordinarily directly consumed or utilised in their harvested form within
the local community

3. the making and selling of handicraft articles from whale products,
when the whale is harvested for the purposes of (1) and (2) above.

The Aboriginal Subsistence Whaling Sub-Committee (AWS) was estab-
lished in order to consider documentation on needs relating to Indigenous
whaling and to advise the Technical Committee on the setting up of proper
management measures. The field of “aboriginal subsistence whaling” was
consequently subdivided into the following fields:

i. Subsistence whaling.

ii. Nutritional whaling (cultural whaling).

The above definitions of Indigenous whaling indicate that aboriginal hunts
for whales should be local and non-commercial in nature. This conflicts to
some extent with the definition of “consumption” which allows the sale of
by-products.

Subsistence whaling also includes beluga and narwhal the stocks of
which have already been gravely depleted in the Western Greenland area
due to overhunting. The quotas for these whales for Indigenous whaling
are set nationally due to the lack of clear guidelines from the ICRW re-
garding the issue of whether they have jurisdiction over the type of
whales it can regulate. Therefore it is argued by certain States (i.e., Den-
mark (on behalf of Greenland)) that the IWC is only empowered to have
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jurisdiction over great whales but not medium and small size whales such
as the narwhal and the beluga. Between 1985 and 2012 there were, over-
all, 9,393 catches of whales in the Indigenous whaling category. It is the
responsibility of national governments to provide the IWC with evidence
of the cultural and subsistence needs of their people. The Scientific Com-
mittee provides scientific advice on safe catch limits for such stocks. Based
on the information on need and scientific advice, the Commission then
sets catch limits. In recent years this has been done in five-year blocks.
Thus, the “exemption” for Indigenous (subsistence) whaling is granted by
the IWC in order to foster traditional ways of living for Indigenous peoples
while also respecting their cultural diversity.

However, Indigenous whaling is not without controversy. Perhaps the
most well-known case here was that of the Makah Indians in the United
States (State of Washington) (1). The Makah Indian tribe is the only Indig-
enous group in the US with a treaty specifically reserving the right to hunt
whales. In the 1990s they decided to resume Indigenous whaling after a
hiatus of 70 years but this was met by environmental protest. Whaling by
Indigenous peoples is allowed under US law to the extent that it is ap-
proved by the IWC. The ICRW limits how many bowhead or gray whales
Aboriginal groups may harvest. However, no domestic law restricts har-
vest numbers on whales except specific regulations under the Endangered
Species Act or Marine Mammal Protection Act (provided the harvest is for
non-wasteful subsistence use). At the current time of writing the Makah's
attempt to resume their right to hunt for whales remains unresolved.

The management of whaling in the Arctic is clearly governed by a num-
ber of fundamental principles. The precautionary principle/approach is
particularly important in this regard (see Principle 15 of the 1992 Rio Dec-
laration on the Environment and Development). Although the 1946 ICRW
does not explicitly refer to the precautionary principle/approach, since
1974 the IWC has, in practice, applied it (e.g., the 1982 moratorium on
commercial whaling). However, the precautionary principle is a very con-
troversial legal measure and even its application by the IWC was met with a
degree of criticism (Andresen, Walloe, and Rosendal 2012:49-51). The UN
Convention on the Law of the Sea (UNCLOS) does not include an explicit
provision on the precautionary principle although some of its articles clear-
ly indicate its existence. For example, the formulation of Article 119 of the
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UNCLOS relating to the obligation of the conservation of marine living re-
sources based on the concept of best scientific evidence available appears to
be reconcilable with the requirements of the precautionary principle.

As far as whaling (and indeed in relation to all living marine resources)
is concerned, the most important such principle is the international law
principle of State sovereignty - permanent sovereignty over natural re-
sources (see GA resolution 1803 (XVII), 17 U.N. GAOR Supp. (No.17)15,
U.N. Doc. A/5217 (1962)). The fundamental element of this principle is
freedom of decision regarding the best regime for the environment and
economy of a State which is closely connected to the principle of non-
intervention in other States’ affairs. States have “the sovereign right to
exploit their own resources pursuant to their own environmental and
developmental policies” (Art.2 of the Rio Declaration on Environment and
Development). Permanent sovereignty over natural resources however is
not currently absolute. This principle has to be viewed in relation to the
varying degree of State’s rights in respect of the exploitation of natural
resources. For example, the ICRW limits the freedom of whaling in the
High Seas through decisions of its regulatory bodies.

7.2 The Legal Framework of the Regulation of
Whaling in the Arctic

The legal framework of whale management in the Arctic includes several
global instruments (e.g., UNCLOS, the global multilateral environmental
agreements (MES) - the Convention on Biological Diversity (CBD); the
ICRW and its regulatory body the IWC; the Convention on International
Trade in Endangered Species of Wild Fauna and Flora (CITES), and the
Convention on the Conservation of Migratory Species of Wild Animals
(CMS). There are also a number of relevant regional agreements here (e.g.,
the Agreement on Cooperation in Research, Conservation and Manage-
ment of Marine Mammals in the North Atlantic (the NAMMCO Agreement)
and the Agreement on the Conservation of Small Cetaceans in the Baltic,
North East Atlantic, Irish and North Seas (ASCOBANS).

Global general conventions of relevance to the protection of whales in-
clude CBD, CMS and CITES. The CBD does not directly regulate whaling in
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the Arctic but it is important as it sets out the main principles of biodiver-
sity regulation. It is also based on the precautionary approach. The CMS
aims to conserve terrestrial, aquatic species and avian migratory species
throughout their range. The CITES is another global legal instrument that
is relevant to whaling. Its aim is to ensure that international trade in spec-
imens of wild animals and plants does not threaten their survival. All im-
port, export, re-export and introductions from the sea of species covered
by the Convention has to be authorised through a licensing system. The
species covered by CITES are listed in 3 Appendices, in accordance with
the degree of protection they require. Thus, for example, Appendix I in-
cludes species threatened with extinction. Trade in specimens of these
species is permitted only in exceptional circumstances. Arctic species on
this list include all types of great Arctic whales (Fitzmaurice 2013). How-
ever, the listing of species in several global conventions does not always
mean that they are efficiently protected. For example, the narwhal would
significantly benefit from more consistent and coordinated international
co-operation as the protection of the narwhal is covered by many global
universal treaties but stocks nevertheless continue to be depleted (the
narwhal is listed in Appendix II of both the CITES and CMS Conventions).

There are also a number of global conventions here with a direct rele-
vance to whales (e.g., UNCLOS and ICRW). The UNCLOS has a complex set
of provisions concerning the exploitation of marine living resources with
Article 65 referring directly to marine mammals. Of interest here also are
the articles dealing with conservation (Art. 61); exploitation (Art. 62);
transboundary and straddling stocks (Art. 63); and highly migratory
stocks (Art. 64). Living resources in the High Seas are regulated in Articles
116-120 with marine habitat protection provided by Articles 192-196.
With the exception of Art. 65, the UNCLOS exhibits a preference for the
optimal exploitation of resources (Fitzmaurice 2013).

The ICRW is the key global instrument. “The ICRW was signed in 1946
and entered into force in 1948. All of the Arctic States, with the exception of
Canada, are parties to this Convention (see: www.iwcoffice.org). The main
duty of the IWC (which is a body of the Convention) is to keep under review
and revise as necessary the measures laid down in the Schedule to the Con-
vention which governs the conduct of whaling throughout the world” and
constitutes an integral part of the Convention. “In addition, the Commission
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encourages, co-ordinates and funds whale research, publishes the results of
scientific research and promotes studies into related matters such as the
‘humaneness’ of the killing operations” (Fitzmaurice 2013:113).

Recently, the issue of whaling has attracted renewed interest due to the
Judgment of the International Court of Justice (IC]) in the Whaling in Antarc-
tic case (Australia v. Japan), New Zealand intervening (Judgment 31 March
2014). The findings of the Court refer to scientific whaling in Antarctic but
the Judgment has a general importance. In this judgment the court found
that the scientific whaling conducted by Japan, JARPA II in the Antarctic
(which is a Whaling Sanctuary) was not for the purpose of scientific whaling
and ordered Japan to cease these activities. Although the judgment of the
court has no precedential value, the court’s opinions have great weight and
are so considered by all States. Thus, this judgment is of great importance
for the work of the IWC and for the other States-Parties of the ICRW.

Regional treaties also play a pivotal role in the management of whal-
ing. One such treaty is the Convention on the Conservation of European
Wildlife and Natural Habitats (the Bern Convention). Its aim is to conserve
wild flora and fauna and their natural habitats and to promote European
co-operation in this field. The Convention places particular emphasis on
the need to protect endangered natural habitats and endangered and vul-
nerable species, including migratory species.

Another important instrument for the regional management of whal-
ing is the 1992 NAMMCO Agreement - Iceland, Norway, Greenland and
the Faroe Islands (Denmark) are all parties to it. “The main organ of the
NAMMCO agreement is the North Atlantic Marine Mammal Commission.
The primary focus of the agreement is on modern approaches to the
study of the marine ecosystem as a whole, and to gaining a better under-
standing of the role of marine mammals in this system. NAMMCO pro-
vides a mechanism for cooperation on conservation and management
for all species of cetaceans (whales and dolphins) and pinnipeds (seals
and walruses) in the region. The parties to NAMMCO aim to strengthen
and further develop effective conservation and management measures
for marine mammals” (Fitzmaurice 2013:115). It is expected that such
measures be based on the best available scientific evidence. They should
also take into account both the vulnerability and complexity of the ma-

Polar Law and Resources 105



rine ecosystem and the needs and rights of coastal communities to make
a sustainable living from what the sea can provide.

One final regional instrument of importance here is the Agreement on
the Conservation of Small Cetaceans of the Baltic, North East Atlantic, Irish
and North Seas (ASCOBANS). It was concluded in 1991 as the Agreement on
the Conservation of Small Cetaceans of the Baltic and North Seas under the
auspices of the Convention on Migratory Species (CMS). The ASCOBANS
entered into force in 1994. In February 2008, an extension of the agreement
area came into force and the name was changed to Agreement on the Con-
servation of Small Cetaceans of the Baltic, North East Atlantic, Irish and
North Seas. Denmark, Finland and Sweden are all parties to the ASCOBANS.

7.3 Conclusion

The international protection of whales is one of the most challenging and
complex issues in international law. Due to the historic over-utilisation of
this resource stocks have diminished dramatically over time. Therefore
whales are now covered by a large number of international conventions
and in particular by the ICRW. Under this regulatory regime, some of the
species have recovered (e.g., the minke whale); some are slowly recover-
ing (e.g., the bowhead whale); while others require more time for recov-
ery (e.g. the gray whale and the narwhal,). However, the protection of
whaling and whaling as such is a contentious and divisive issue. The work
of the IWC has been riddled with difficulties and is characterised by the
very fragile relationships between State-Parties.

Presently, there are several contentious issues. The most important be-
ing the continuation of the moratorium on commercial whaling (zero quo-
tas) and the conduct of scientific whaling based on nationally set quotas.
In addition, it is clear that problems remain over the jurisdiction of the
IWC, i.e. whether its decisions also apply to the marine zones under the
States’ jurisdiction and control or only to “the High Seas”. The IWC is a
body with rather weak regulatory powers. On the one hand, several spe-
cies of whales are regulated by various international global and regional
conventions but this alone does not accord to them any additional protec-
tion. States frequently attach reservations to the stricter protection of
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some whale species and stipulate that they are not bound by the protec-
tion regime. The protection of whales is currently therefore not very effi-
cient. On the other hand, a continuous moratorium on whaling is not rea-
sonable, given that some of the whale socks have already recovered and
that the ICRW is based on the principle of sustainable use and not on the
principle of a total ban of whaling. In its 2014 judgment, the International
Court of Justice stated that even though the focus of the ICRW may have
changed, its objectives and purposes remain the same. As such, greater
cooperation and understanding between States is thus clearly required in
order to obtain more effective results in the protection of whales.
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7.6 Questions

o Explain the findings of the International Court of Justice in the Whaling
in the Antarctic case in relation to the scientific whaling programme of
Japan JARPA L

e Explain and compare the functions of the NAMMCO and the IWC.

e Explain the role of the CITES in the protection of whales.
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8. A Legal Framework for Seals
and Sealing in the Arctic

Nikolas Sellheim

8.1 Introduction

The hunt for seals has long been a highly controversial and contentious
issue and the images of blood on the ice and of small seal pups being
clubbed to death have been engrained in the consciousness of many
across the globe. This is particularly true for the commercial hunts con-
ducted in Atlantic Canada which target the harp seal. Several other seal
species are also hunted across the Arctic, e.g. Canadian Inuit hunt ringed
and grey seals for predominantly subsistence purposes while the Green-
landic seal hunt is a subsistence hunt but one with a strong commercial
nature, targeting the harp seal, as well as ringed and grey seals.

Resistance to the commercialisation of seals is manifested in trade
bans on seal products, such as: the 1972 Marine Mammal Protection Act
(MMPA), which prohibits the import and trade in all marine mammal
products on the US market, or the 2009 European Union’s (EU’s) ban on
trade in seal products. It bans all trade in products stemming from
commercially hunted seals from the EU’s internal market. The trade in
seal products hunted by Indigenous communities is exempted but the
only current beneficiaries of this exemption are the Inuit of Greenland
although Canada and the EU came to an agreement, in October 2014, to
effectively exempt also the Canadian Inuit from the trade ban.

Presently, sealing is still an integral part of pan-Arctic resource utili-
sation. Thus, even within those economic entities in which the trade in
seal products is prohibited, certain types of seal hunts are nevertheless
still ongoing. This chapter looks at the legal framework for the regula-



tion of sealing and protection of seals in the Arctic. It also questions
whether or not a comprehensive legal agreement on sealing in the Arctic
is possible?

8.2 Existing Legal Frameworks for Seals and Sealing

Both on an international and on a domestic level agreements exist that are
either relevant for the hunt on and trade in seals or which directly regu-
late Arctic commercial or non-commercial seal hunts and which therefore
feed into the discussion on the feasibility of a Pan-Arctic Sealing Agree-
ment. Initiatives for such an agreement are not on the Arctic agenda today
but the 2009 initiative by Canadian Indigenous, scientific and community
representatives — the “We Care” Universal Declaration on the Ethical Har-
vest of Seals - constitutes the first attempt at a streamlined seal hunting
agreement. It indicates the desire for further international cooperation
between seal hunting communities and that adherence to internationally
respectable standards be maintained.

8.2.1 International Law Agreements

There are a number of international agreements in place that directly or
indirectly refer to the trade in seal products or the hunt for seals or ma-
rine mammals in general.

The 1982 Law of the Sea Convention (UNCLOS) is an important preserva-
tion tool for all marine mammals inhabiting the world’s oceans (e.g., Art.65
refers directly to the exploitation of marine mammals and also applies to the
conservation and management of marine mammals in the High Seas).

Except for Canada and the US, all Arctic States are members of the Council
of Europe and have ratified the Convention on the Conservation of European
Wildlife and Habitats of 1979. Based on Appendix III and pursuant to Art. 7 of
this convention, management regimes are to be established for Arctic seal
species hunted for commercial or subsistence purposes, including closed
seasons, temporary or local prohibitions of capture as well as trade in these
species. While the species are not endangered, the precautionary approach is
applied in order to “keep the populations out of danger” (Art. 7.2).
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In addition to the above-mentioned agreements there are at least three
more agreements which could potentially be of relevance for the Arctic
seal hunt if the hunted seals were to receive the status of being endan-
gered. Firstly, the 1973 Convention on International Trade in Endangered
Species of Wild Fauna and Flora (CITES) regulates the international trade
in the products derived from endangered species, yet not the harvest it-
self. Secondly, the framework Convention on the Conservation of Migratory
Species of Wild Animals of 1979 allows for the conclusion of regional, bi- or
multilateral agreements for species protection. Thirdly, the 1992 Conven-
tion on Biological Diversity (CBD) is a framework convention for biodiver-
sity protection. Although the CBD serves merely as a framework conven-
tion and is not species-based, its article 8(j) which aims to “respect, pre-
serve and maintain knowledge, innovations and practices of indigenous
and local communities embodying traditional lifestyles relevant for the
conservation and sustainable use of biological diversity [...],” is a relevant
provision for the protection of seal hunting communities.

8.2.2 National Seal Hunting Legislation in the Arctic

All Arctic States have a history of seal hunting and this is reflected in their
national legislation. The most comprehensive legal system pertaining to
the seal hunt is found in Canada where a long-standing tradition of com-
mercial seal hunting still exists. Currently, seal hunting is carried out in
Newfoundland, some parts of Québec and Nova Scotia, as well as in Cana-
da’s Eastern Arctic - Nunavut. It is regulated under Part VI of the 1993
Marine Mammal Regulations (MMR) of the Fisheries Act. The obtainment
of a sealing license is a prerequisite for participation in the hunt. This does
not account for Aboriginal and non-Aboriginal residents north of 53°N
latitude who are allowed to hunt seals for subsistence purposes without a
license. Under the MMR the trade in products stemming from seal pups is
prohibited, rendering the hunt on them obsolete, making the commercial
seal hunt target merely harp seals of between 4-14 weeks of age when the
seals have become independent from their mothers. Killing methods and
tools are clearly outlined in Arts. 28 and 29, making the so-called “three-
step-process” - stunning, checking, bleeding - compulsory in the seal
hunts south of 53°N in order to comply with the highest animal welfare
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standards. To this end, since 2009, training for hunters obtaining new
sealing licenses has been compulsory. Hunts north of 53°N are not subject
to training or animal welfare requirements. All seal hunts are subject to a
science-based, annual quota system while vessels longer than 65ft are,
since 1987, no longer allowed to partake in the hunts. In 2014 the quota
was set at 400,000 animals for the commercial seal hunts, but only around
55,000 seals were landed.

Norwegian commercial seal hunts are carried out in the Barents and
White Seas - the East Ice - and in the Northwest Atlantic between
Greenland, Iceland and Jan Mayen Island - the West Ice. Small-scale
hunts are carried out in the Norwegian fjord system based on ecosystem
premises. Norway’s legislation pertaining to seal hunting is similarly
dispersed and consists of several laws on the right to participate in fish-
ery and hunting as well as a separate law on marine resources. The 2009
policy on marine mammals constitutes the basis for marine mammal
hunts, implementing ecosystem-based management and rational use
approaches. The hunts in the East and West Ice are regulated under
specific regulations, outlining target species and age as well as killing
methods. Each year specific laws set quotas and specific conditions for
vessels engaging in the hunt, implementing the conditions set out in the
West Ice and East Ice regulations. For a hunter to participate in the seal
hunt, participation in training classes is required.

Russian federal seal hunting legislation stems from the 1986 regula-
tions on the protection and harvest of marine mammals under which total
allowable catches (TAC) are set. Apart from this general regulation, the
1995 Wildlife Act, although not directly referring to the seal hunts, holds
important provisions for Indigenous and commercial seal hunts, the for-
mer held in the Bering and Okhotsk Seas while the latter are carried out in
the White, Barents and Kara Seas. Under the Wildlife Act, both rational use
and a preference for wildlife utilisation for Indigenous communities are
forwarded. Governmental decrees, orders and resolutions are also of rele-
vance for seal hunting in Russia. For example, in 2009 hunting for seal
pups younger than one year was banned in the White Sea by the Ministry
of Natural Resources due to conservation concerns about overhunting and
climate change. Animal welfare requirements are not embedded in the
Russian legislation. Furthermore, the management of seal hunts in the
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White and Barents Sea are subject to the Joint Norwegian-Russian Fisher-
ies Commission. Although primarily a fisheries-oriented commission, it
also sets TACs for harp seals in its area of application. The work of the
commission is reinforced in Annex I of the Barents Sea delimitation treaty
between Russia and Norway, which stipulates the commission’s mandate
to impose regulatory measures for seals in the Barents Sea. In August
2012 a ban on the import of seal products came into force in the Customs
Union of Russia, Kazakhstan and Belarus though Indigenous seal products
were exempted.

In the EU ban on the trade in seal products, Indigenous subsistence
hunts are again exempted. Indirectly however, a commercial dimension in
respect of these subsistence hunts is nevertheless recognised, otherwise
an explicit exemption would not be necessary for the EU market. In Green-
land, seal hunts are subsistence-based in nature yet retain a very strong
commercial dimension, as around half of the seals hunted are sold com-
mercially onto the world market. Since Greenland is under self-
governance from Denmark and is responsible for its own natural re-
sources, Greenlandic laws apply in the seal hunt. The 1999 law on hunting
outlines the conditions for participation, licensing and enforcement. The
2003 law on the Protection of Nature, Habitat and Species allows for a
governmental quota system and hunt restrictions in specifically defined
sanctuaries. In 2010 several Executive Orders relating to catch reporting,
export requirements and harbour seal hunts were replaced by one Execu-
tive Order on the seal hunt as such which outlaws the hunt on harbour
and grey seals and which sets strict conditions on licensing, equipment
and technique. Training for hunters is not required, but hunting from
planes, helicopters and snow scooters is prohibited.

Icelandic seal hunts have historically focused on harbour and grey seal
pups as the only resident species on the island, but are predominantly car-
ried out within fisheries management initiatives. Legally it is therefore the
Fisheries Act of 2006 which regulates the hunt. Based on this the Marine
Research Institute has the capacity to issue TACs which the Ministry of
Fisheries and Agriculture implements. Seals are not specifically addressed
in the legislation which simply sets out the general conditions pertaining, as
laid out in the Wildlife Act of 1994, to seal hunts. For example, the causing of
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least pain to an animal. Specific animal welfare or training provisions are
absent from the Wildlife Act.

The United States has generally outlawed the hunting of marine mam-
mals in its MMPA of 1972. All seals, cetacean and polar bear species and
populations are therefore fully protected in US waters irrespective of their
conservation status. As set out in the MMPA, the prohibition on hunting
marine mammals, however, does not apply to Indigenous populations
provided this does not occur in a wasteful manner and that handicrafts
and clothing are not produced indicating large-scale or commercial pro-
duction results.

Although the EU’s ban on trade in seal products is in force, several EU
countries have seal hunting and management plans in place. In addition,
Finland, Sweden and Denmark hunt seals. In all cases, seal hunting does
not occur for commercial or subsistence purposes, but predominantly
within a fisheries management framework while the commercialisation
of products stemming from these hunts is banned under the EU trade
ban. In Finland, seal hunting was made legal again in 1998 after a total
ban had been lifted. The current sealing regime is built on the Manage-
ment Plan for the Finnish Seal Populations in the Baltic Sea. Both the
Hunting Act of 1993, under which seals are considered a game species,
and the Nature Conservation Act of 1996 are invoked in seal manage-
ment, instituting the responsibility of both the Ministry of Forestry and
Agriculture and the Ministry of Environment. Permanent residents of
Finland are eligible to obtain a hunting license for seals, but training is
not compulsory. With respect to species conservation, the Environment
Ministry can issue freezes on any seal hunts. The autonomous region of
Aland Islands regulates its seal hunts under its own Hunting Act of 1985.
In general, seals are protected from hunting unless they interfere with
fisheries. Hunting for grey and ringed seals may occur after obtainment
of a license and within quotas set by the autonomous government.

Similarly, Sweden’s seal hunt is minimal and relates to the protection
of fisheries. Based on the Species Protection Regulation and the Hunting
Regulation seals are protected under special measures. Only in the case
of nuisance is a license for a protective hunt issued. Similarly, Denmark’s
strictly controlled and licensed seal hunts, which are based on the Hunt-
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ing and Wildlife Management Act of 1994, merely allows for hunts on
seals in cases where they are interfering with fisheries.

8.3 A Comprehensive Agreement on Seals and
Sealing in the Arctic?

Given the diversity in international and national regulations concerning
the hunting and management of seals, a comprehensive Arctic legal
framework for seal management such as the 1946 International Conven-
tion on the Regulation of Whaling (ICRW) is rather unlikely and would in
any case be difficult to implement. This is primarily due to the differences
in perceptions on the necessity of seal hunting. Concerning commercial
seal hunting, Canada and Norway hold fast to their commercial seal hunts
despite international protests. This is best reflected in both countries’
dispute settlement procedures at the World Trade Organization (WTO)
aiming to overturn the EU ban. Moreover, a seal hunting agreement would
have to include animal welfare elements over which Canada and the EU
for instance, strongly disagree. The EU argues that the Canadian manage-
ment system on enforcement is insufficient while Canada disagrees.

A comprehensive sealing agreement first and foremost requires that
all Arctic States are ready to endorse it. The will to do so does not seem to
have emerged, given the adversarial stances forwarded on the hunt for
seals especially between the Inuit of Canada and the EU with three Arctic
States being EU Member States and with the US having the MMPA in place.
Since entering a debate on this issue would mean that seal hunting, com-
mercial or subsistence, and the trade in seal products is as such consid-
ered an acceptable activity, this would undermine the EU and Russian
bans on the trade in seal products as well as the US MMPA.

The different regimes on seal hunting across the Arctic States show
three distinctive trends: the United States follows the principle of preser-
vation, meaning a total ban on the hunting of seals. The EU states allow for
limited seal hunts, but they must not have a commercial purpose and be
tied strictly to fisheries management regimes. Canada, Greenland, Russia
and Norway regard seal hunting as falling with the purview of economic
“considerations”, yet with differing legal settings pertaining to its execu-
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tion. Iceland retains a special status within these trends: although it hunts
seals for fisheries management purposes and no trade in seal products
takes place, given the country’s commercialisation of whale products it
seems unlikely that it is, in principle, opposed to the seal products trade.
All countries - except for Iceland - have special provisions for Indigenous
hunts in place, provided they occur mainly on a subsistence basis.

Given the US and EU’s legally embedded attempts to end the trade in
seal products as such, a Pan-Arctic sealing agreement with these entities
seems highly unlikely. The differences in the legal frameworks in those
states in which seal hunting is conducted would make a sealing agreement
difficult, but not impossible. A sealing agreement is both possible and
advisable within the North Atlantic Marine Mammal Commission (NAM-
MCO) - to which Greenland and Norway are parties, and Canada and Rus-
sia common contributors in order to streamline animal welfare standards
and requirements, and standardise enforcement measures - both in com-
mercial and subsistence hunts. A careful stakeholder involvement strategy
however would have to be developed in order to avoid top-down law-
making, adversely affecting small seal hunting communities.

In the Southern hemisphere, the Convention on the Conservation of
Antarctic Seals covers six different seal species three of which are fully
protected from hunting while TACs and hunting seasons for the others as
well as geographically limited seal reserves have been established. A simi-
lar approach for the Arctic would face significant implementation difficul-
ties as different species and populations are hunted at different times by
various people throughout the year. Similarly, as noted previously, a
framework convention for seals in the Arctic similar to the ICRW is unlike-
ly given the adversarial positions on different types of sealing which could
lead to a similar deadlock in a potential sealing commission as that per-
taining within the International Whaling Commission.

8.4 Conclusion
The international and national laws pertaining to or relevant for the seal

hunt in the Arctic are diverse and built on different histories and ways of
utilising seals as a resource. While in Canada, Greenland, Norway and
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Russia the commercialisation of seal products has been a common feature
of the hunts, the Arctic States hunt seals either for subsistence or fisheries
management purposes. This creates a significant divide in the perception
of the seal as a resource. With the EU and Russian bans on the trade in seal
products, as well as the MMPA, in place, and with each regime aiming to
end the commercial exploitation of seals, seal hunts are de facto no longer
possible within the EU, thus affecting Sweden, Finland and Denmark; in
Russia and the United States even if the political will was there to launch
commercial hunts. With the EU and Russian markets being of importance
for seal products from the commercial hunts, trade bans have contributed
to a severe drop in hunting activities in the countries pursuing them. Nev-
ertheless, Canada and Norway have shown that they wish to continue the
commercial trade in seal products with Greenland doing the same on a
semi-commercial basis.

Given this drastic dichotomy in the way in which seals are perceived and
in the accompanying radical differences in legislation, a comprehensive
sealing agreement is unlikely. A possible agreement could however be con-
cluded among the seal hunting nations in order to streamline animal wel-
fare standards and ensure the sustainable harvest of seals in the Arctic in
which local communities are included as equal stakeholders. This agree-
ment could be concluded under the NAMMCO, but given the weak initiatives
to enter into such agreement, it remains a point of some conjecture whether
even this could be anything more than an academic exercise at present.
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8.6 Questions
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What makes seal hunts different to other mammal hunts?

What possible avenues could open up to reconcile the current diverse
positions on sealing?

Who would benefit from a possible international sealing agreement?
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9. The Energy Policies of
Selected Arctic States

Maria Madalena das Neves and Nigel Bankes

9.1 Introduction

This chapter reviews the energy policies of various Arctic States (Canada,
Sweden, Norway, Finland, Iceland and Denmark (Greenland)) reflecting
on the truism that in a carbon-based economy, energy policy is inevitably
a climate change policy (and vice versa). It focuses on the relationship
between energy and climate policies rather than other components of
energy policy (briefly identified below) because climate change mitigation
goals are the principal international obligations which constrain the de-
velopment of an energy policy.

A number of different factors drive a state’s energy policy including se-
curity of supply, access to energy markets, climate change mitigation
measures, competitiveness, domestic employment and industrial policies.
Individual states may emphasise different factors at different times: the
energy resource endowment of the state (is the jurisdiction a net importer
or a net exporter of energy both generally and more specifically in relation
to different energy sources e.g., petroleum, natural gas?); location of the
state (is the jurisdiction landlocked or does it have access to tidewater - a
tidewater location makes it easy to access both coal and petroleum, and
with significantly more infrastructure investment, natural gas); is the
jurisdiction highly interconnected to neighbouring jurisdictions or isolat-
ed whether physically (e.g., an island) or more conceptually (e.g., a nation-
ally structured transmission or pipeline system); legal commitments
(these commitments might include market access and free movement
commitments made as a member state of an economic union or commit-



ments made under the United Nations Framework Convention on Climate
Change (UNFCCC) or its Kyoto Protocol or successor instruments); exist-
ing energy production assets and infrastructure (energy infrastructure,
both generation and transportation, is expensive to build and may cause
lock-in as states will be reluctant to strand existing assets); relative stage
of development of the domestic energy sector (e.g. a state that is just de-
veloping a domestic oil and gas industry may aim to be more protectionist
of that sector).

One particular energy source, nuclear energy, triggers polarising reac-
tions. Some Arctic States have remained committed to nuclear (i.e., Swe-
den, Finland, Canada, the USA, and Russia) although it should be noted
that the only nuclear generation in the Arctic is located in Russia (in the
past Russia has also used the Kara Sea area of the Arctic Ocean as a dump-
ing ground for decommissioned nuclear reactors and radioactive waste).
There is no nuclear generation in Iceland, Norway or Greenland.

Energy policies may be developed at different spatial levels. For exam-
ple, while the member states (MSs) of the European Union (EU) historical-
ly had their own national energy policies and energy markets, the EU in-
creasingly emphasises the importance of a single internal energy market
and therefore an EU energy policy. The EU’s climate change commitments
push in the same direction. However, looser federations may find it more
difficult to establish a national energy policy. This is particularly the case
in Canada both because of the strong legal position of the provinces as the
sub-units of the federation (the provinces own most of the energy re-
sources within their boundaries and have a dominant legislative role in
relation to the development of those resources) but also because of the
different resource endowments of the sub-units. Some sub-units are hy-
dro rich - (e.g., British Columbia, Quebec, Manitoba and Newfoundland
and Labrador), while others (notably Alberta) are rich in non-renewable
carbon resources including oil and coal.

Even if it is possible to develop a national (or a regional) energy policy,
such a policy will need to be sufficiently flexible to accommodate the
needs and interests of different sub-units or different geographies within
the same jurisdiction. One particular aspect of Arctic geographies that is
frequently important in this context is the relative and absolute isolation
of many Arctic communities. One implication of this is that many such
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communities are not connected to a centralised electricity grid but depend
on local generation whether small hydro, wind, gas turbines or, perhaps
most frequently, diesel generation.

At a regional level, the EU provides several excellent examples of how
to accommodate the interests of different geographies, economies and
resource endowments in the design of energy regulations. This is evident
in both the choice of instrument and through ideas of burden sharing and
the selection of differential targets for different member states. In terms of
instrument choice, and consistent with the principle of subsidiarity, the
EU typically proceeds in the energy sector by way of Directive rather than
by way of Regulation. A Directive is not directly applicable within the na-
tional legal systems of the MSs (unlike a Regulation) but must be trans-
posed into national law. This affords each MS a degree of flexibility in the
manner in which it meets its obligations. As for burden sharing, the best
example of this is the agreement of the EU-15 to share the burden of meet-
ing the EU’s overall commitment of reducing the EU’s total emissions by
the end of the first commitment period under the Kyoto Protocol (2012)
by minus 8% of 1990 emissions. Under this arrangement some MSs were
allowed to increase their emissions levels (e.g, Sweden +4%) others
agreed to maintain their emissions at the same level (e.g., Finland) where-
as others (Austria, Denmark, Germany and the UK) made deeper commit-
ments. Another example of this approach is the Renewables Directive. The
EU as a whole is committed to a target of at least 20% share of energy
from renewable sources by 2020. However the Directive sets a target for
each MS that is established “with due regard to a fair and adequate alloca-
tion” (Preamble, para. 15) taking account of the different starting points
and potentials of MSs. For example, Sweden is listed as deriving 39.8% of
its energy from renewables in 2005 with a target of 49% by 2020; the
similar figures for Finland are 28.5% rising to 38% and the UK 1.3% rising
to 15%. There is no flexibility however with respect to the transportation
sector; each MS commits to a 10% renewable target.

The following sections describe the energy policies of the EU most di-
rectly relevant in the Arctic for its member states - Sweden and Finland,
Denmark is also an EU member but its autonomous Arctic entities of
Greenland and the Faroe Islands are not. However, developments in the
EU are of interest to both. This chapter also covers the energy policies of
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Norway, Iceland and Canada. Examination of the energy policies of the
United States and Russia is beyond the scope of our analysis but some of
the questions at the end of the chapter invite you to research the position
for each of these states.

9.2 EU Energy Policy and its Implications for its
Arctic Member States

As noted above, in ratifying the Kyoto Protocol, the then EU member
states committed to reduce their collective emissions of GHGs by 8% over
1990 levels taking advantage of the joint commitment provision of Article
4 to achieve that result. At the Copenhagen Conference of the Parties the
EU further committed to reduce its emissions by 20% over 1990 levels by
2020 although it also indicated that it was prepared to commit to a 30%
reduction if others would make matching commitments. The EU’s com-
mitment for the second commitment period of the Kyoto Protocol (2013-
2020) is to reduce emissions by 20% over the 1990 base year. The EU’s
current commitment going into the climate change negotiations scheduled
to conclude in December 2016 at the Paris meeting of the Conference of
the Parties to the UNFCCC is to reduce emissions by 40% by 2030.

The EU’s Energy Policy of 2007 is based on responding to the three key
challenges of: sustainability, security of supply and competitiveness. Sus-
tainability refers to the need to adopt an energy policy that permits the EU
to meet its climate change commitments with a view to limiting the global
temperature increase to 2°C compared to pre-industrial levels. The EU has
adopted a number of policies and Directives to achieve that result includ-
ing the Directives on Renewable Energy and on Energy Efficiency as well
as the Emissions Trading System (ETS).

The security of supply challenge for Europe arises because of Europe’s
increased dependence on imported hydrocarbons. In particular, the 2007
policy noted that “Reliance on imports of gas is expected to increase from
57% to 84%, of oil from 82% to 93%”". The principal responses of the EU
to this concern mirror the steps taken to address sustainability i.e., ag-
gressive measures to emphasise the development of renewable energy
sources and energy efficiency measures as well as investments in energy
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infrastructure to create better linkages between MSs. The EU has also
adopted a Directive on the maintenance of minimum oil stocks and a regu-
lation on measures to safeguard security of gas supply (replacing an earli-
er Directive on the same subject).

Competitiveness has a number of elements. One concern is that de-
pendence on imported hydrocarbons exposes the EU to the vagaries of
world oil prices which may have competitiveness consequences for Eu-
ropean industries. A second aspect is that a competitive market within
the energy sector should deliver lower prices to the benefit of European
consumers. In order to achieve this result it is necessary to strengthen
the internal market in energy. A third aspect is that investment in re-
newable energy technology should contribute to future economic
growth and jobs by positioning Europe to supply world markets with
green technology. Clearly a number of measures may be needed to ad-
dress the competitiveness challenge given its diverse nature. Some of
these measures overlap with measures adopted to meet other challenges
e.g., renewables and energy efficiency. Perhaps the most distinctive set
of measures to address this challenge consist of the three “rounds” of
directives for the natural gas and electricity sectors, each new iteration
designed to create and strengthen the internal market in energy. Broad-
ly speaking, these measures, along with the more aggressive enforce-
ment of the EU’s competition laws, are designed to bring about real
competition in the generation and supply sectors and in the retail sector
while continuing to provide for the regulation of the lines side of the
business (transmission lines and distribution networks) where neces-
sary. In order to achieve this, the Directives have required the “unbun-
dling” of nationally organised integrated utility companies that histori-
cally offered a vertically integrated service on a monopoly basis from
generation to retail services.

The EU reaffirmed its commitment to the three basic ideas of energy
security, sustainability and competitiveness with the endorsement in
October 2014 of a Communication from the Commission signalling that
the EU would adopt an emissions reduction target of 40% by 2030 over
a 1990 baseline. The EU anticipates that the responsibility for meeting
this target will be shared between the large final emitters (regulated
under the ETS) and the non-ETS sectors. In practice, this means that the
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EU will establish new targets for the penetration of renewable energy
sources as well as targets for improvements in energy efficiency in the
non-ETS sector.

9.3 Finland and Sweden

As EU member states both Finland and Sweden are bound by the EU’s cli-
mate change commitments and the various Directives adopted by the EU for
the energy sector. However, as observed above, member states have some
flexibility as to how they achieve the requirements of Directives.

Finland and Sweden have similar energy profiles. Both rely on nuclear
for some of their generation (40% for Sweden and nearly 30% for Finland)
and both have significant contributions from renewables (30% for Finland
and close to 60% for Sweden) (see the annual reports filed by the national
regulators with the Council of European Energy Regulators). In the case of
Sweden, 80% of the contribution of renewables comes from hydro plants,
whereas in Finland principal renewable contributions come from hydro and
biofuel (largely wood waste). Neither country produces hydrocarbons but
whereas there is very little gas consumption in Sweden (just small parts of
southern Sweden relying on natural gas from Denmark) natural gas ac-
counts for about 10% of Finnish energy consumption - all of which is
sourced from Russia. Both Sweden and Finland are part of the Nordpool
electricity exchange and are thus highly interconnected with Norway and
Denmark and more recently with Estonia and the other Baltic states.

A Finnish Parliamentary Committee on Energy and Climate Issues in
2014 proposed an Energy and Climate Roadmap for 2050 which envisages
a long term objective for Finland as a carbon-neutral society and aims to
achieve an 80-95% reduction in GHG emissions over a 1990 baseline by
2050. In advocating this position the Committee envisaged a range of ben-
efits including “the development of new technology (cleantech) and its
improved exportability, energy savings, reduced dependency in imported
energy” as well as the positive effect on air quality in addition to slowing
climate change.
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In 2009 the Swedish Parliament approved the Government’s “Integrat-
ed Climate and Energy Policy” which establishes as priorities the reduc-
tion of 40% of greenhouse gas emissions, the further development of re-
newable energy and efficiency increases in the consumption of energy.

9.4 Denmark (Greenland)

Denmark is an Arctic state by virtue of its ongoing relationship with
Greenland, which remains a self-governing territory of Denmark. Green-
land is rich in energy resources such as hydro, solar, wind, geothermal and
uranium in addition to its great potential for hydrocarbons. Nevertheless,
the development of the majority of these resources is at a very early stage
as a result of which Greenland still depends on imports of fossil fuels.

Pursuant to the 2009 Act on Greenland Self-Government, Greenland is
responsible for the management of its energy resources. This is para-
mount in order for Greenland to create a self-sustaining economy and to
eventually gain independence not only from Danish subsidies but ulti-
mately from Denmark itself.

Greenland is not a member of the EU and therefore EU emission reduc-
tion targets and Directives adopted for the energy sector are not applica-
ble to it. In respect of the Kyoto Protocol, Greenland shared Denmark’s
reduction commitments for the first period (2008-2012) by agreeing to
reduce its emissions by 8%. However, for the second period (2013-2020)
the Greenlandic Government has requested the application of the territo-
rial exclusion and thus is not bound by Denmark’s commitments.

Energy policies delineated by the Greenlandic Government have fo-
cused extensively on energy security and on the development of oil and
gas resources with a view to achieving self-reliance and value creation for
the benefit of the population of Greenland. At the outset, climate change
issues were not a driving force in Greenland’s energy policy. Still, because
Greenland experiences first-hand the effects of climate change in the Arc-
tic, it has begun to develop a number of projects in renewable and sus-
tainable energy (hydro, solar, wind and hydrogen) which serve the dual
purpose of improving energy security and mitigating climate change.
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9.5 Norway

Norway is endowed with substantial and diverse energy resources (the
most significant being crude oil, natural gas, hydro, wind and thorium) as
well as with political and financial stability, know-how and innovative
technological capacity. Such endowments make Norway a key player in
global and regional energy markets. At the same time, Norway is also one
of the world’s leading advocates for climate change mitigation. Some see
this as paradoxical.

Norway’s energy mix reflects the dominant role of hydro power. Re-
newables (principally hydro) contribute 40% of total energy consumption
and in the electricity sector fully 97% comes from hydro. Norway plays a
major role in Nordpool where it benefits from the security that intercon-
nections offer during low water years. At the same time it is able to export
surplus energy during average and high water years.

Norway is also a significant producer and exporter of both oil and nat-
ural gas and one of Europe’s key suppliers. About 86% of crude oil and
87% of natural gas production are exported to Europe, where the main
importers are United Kingdom, the Netherlands, Germany and France
(International Energy Statistics 2013). The development of policy in this
area is still influenced by the so-called “Ten Oil Commandments” first
adopted in 1971. The main elements of these commandments, which are
still valid today, were i) national supervision and management of oil activ-
ities; ii) contribution to development of industrial and commercial activi-
ties in Norway; iii) contribution to ensure energy security by reducing oil
dependence on other supplying nations iv) consideration for the protec-
tion of the environment and; v) participation of the State in all aspects of
the sector including the creation of a State oil company. But, Norwegian
energy policy today is far more comprehensive and accommodates con-
cerns other than the management of hydrocarbons.

The basic premises of Norway’s overarching energy policy are the
sustainable management of all energy resources and value creation for
the benefit of the whole society; energy security; protection of the envi-
ronment and mitigation of climate change; and protection of Norwegian
interests. A salient feature of Norway’s policy is the weight that envi-
ronmental and climate considerations have on the delineation of its en-
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ergy policy. Since the 1990s Norwegian energy policy documents have
affirmed that “the basis for the Government’s energy policy is that envi-
ronmental objectives will determine the limits of energy production and
that active steps must be taken to limit energy use” (Norwegian Energy
Policy 1998).

Norway’s energy policy is designed as a centralised national policy but
the Norwegian Government’s strategy for the High-North also highlights
specific interests in facilitating sustainable exploitation of energy re-
sources in northern Norway, i.e., in the Arctic.

When formulating its policy Norway takes into consideration not only
its energy security interests but also its responsibilities as a major inter-
national energy nation and the obligations it has entered into under inter-
national agreements as well as other policies adopted at international and
regional levels. Obligations under the Kyoto Protocol, the EU’s energy
policy and the regulation of the EU/ European Economic Area Agreement
(EEA) internal energy market are cases in point.

Norway is a party to the EEA and as such a number of the EU’s ener-
gy-related directives are applicable to it, including the Hydrocarbons
Directive and the Electricity and Gas Directives. In the case of the Gas
Directive the provisions dealing with the upstream sector are relevant
(and did indeed require Norway to re-structure the manner in which gas
sales are organised on the Norwegian shelf) whereas the provisions
dealing with natural gas distribution are not relevant simply because
Norway has no local system for gas distribution even in its major cities.
In ratifying the Kyoto Protocol Norway committed to ensure that its
emissions did not rise by more than 1% over the base year by the end of
the first commitment period. It has further committed to reduce emis-
sions by 16% for the second commitment period and its Copenhagen
pledge was to reduce emissions by 30 or 40% depending upon other
emitters agreeing to make the necessary reductions to achieve the 2
degree Celsius target. Norway’s ultimate goal is to become carbon-
neutral by 2050.

In 1994 Norway signed the Energy Charter Treaty (the only multilat-
eral international agreement dealing specifically with issues pertaining
to energy trade and investment) but has never ratified it, citing the con-
stitutional incompatibility of the investor arbitration provisions of the
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treaty. The Energy Charter Treaty and its Protocol on Energy Efficiency
and Related Environmental Aspects would reinforce the obligation to
minimise the harmful environmental impacts of energy use.

9.6 Iceland

Like Norway, Iceland is a party to the EEA and as such a number of the
EU’s energy-related directives are applicable to it (see above discussion
with respect to Norway). As with Norway (but even more so in the case of
Iceland), many Directives are not applicable in any relevant sense because
of Iceland’s isolated position. Iceland has no pipeline or transmission line
connections with any other country. As a result, Iceland is permitted to
derogate from a number of Directives.

In ratifying the Kyoto Protocol Iceland committed to ensuring that its
GHG emissions would not rise above 110% of 1990 levels by the end of the
first commitment period (2012). Iceland’s Copenhagen commitment is a
reduction of 15% over 1990 levels or, as with the EU, a commitment to re-
duce by 30% should other developed countries make comparable commit-
ments. For the Kyoto Protocol’s second commitment period Iceland has
committed to a target of minus 20% over 1990 levels. Iceland has a long-
term vision of continuing reductions in respect of the net emission of
greenhouse gases by 50% to 75% by 2050, using 1990 figures as a baseline.

Iceland’s energy profile is unique with fully 80% of primary energy
coming from renewable resources principally geothermal (65%) and hy-
dro (15%). The remaining 20% reflects imported fossil fuels principally
used in the transportation and fisheries sectors. In addition, hydro and
geothermal provide essentially 100% of electricity production and space
heating. Putting these together nearly 80% of final energy consumption is
from renewable sources. Iceland has adopted a comprehensive energy
strategy (2012). It has the following elements as summarised in Iceland’s
report on the implementation of the EU Renewables Directive:

e Having renewable energy sources replace imported energy.

e Iceland’s energy harnessing shall be sustainable for the good of society
and the public.
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e A precautionary and protective approach will be followed in
hydroelectric and geothermal energy production.

e The energy strategy will support diversified industry, emphasising the
development of ecologically beneficial high-tech industry.

e The energy strategy will aim at sustainable utilisation, avoiding for
instance aggressive utilisation of geothermal areas.

e To encourage better energy utilisation, for instance, by developing
industrial parks and factories, horticulture stations, recycling and other
activities utilising the steam energy of sustainable geothermal plants.

e The connection of Iceland’s electricity system to Europe, through an
interconnector, shall be examined further.

One of the implications of the high penetration of renewables is that
Iceland takes the view that retrofitting old infrastructure to meet EU
energy efficiency targets is not cost effective. Iceland’s biggest carbon
challenge is evidently to reduce the use of imported fuels in the trans-
portation sector. Like Norway, Iceland signed the Energy Charter Treaty
but has not ratified it.

9.7 Canada

Canada ratified the Kyoto Protocol and in doing so committed to reduce
its emissions over 1990 levels by 6% by the end of the first commitment
period. It subsequently became clear that Canada was not even close to
meeting that target and as a result Canada gave notice in December 2011
that it would withdraw from the Protocol effective December 2012. Cana-
da’s Copenhagen commitment is the same as that of the United States
which is to meet a target of 17% below 2005 levels by 2020.

Canada does not have a coherent national energy policy largely be-
cause of the powerful legal and constitutional position of the provinces in
the energy sector. In addition, the federal government has been slow to
develop legislation to deliver on greenhouse gas mitigation commitments.
Thus the development of energy policy in Canada is largely a matter for
the individual provinces. Those policies tend to reflect their different re-
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source endowments. Furthermore, energy markets tend to be organised at
a provincial scale rather than a national scale and look much like the na-
tional organisation of markets within EU member states before the EU
started to break down those barriers and emphasise the development of
an internal market in energy. As a net exporter of energy, energy security
is not a significant driver of provincial or national energy policies; a much
greater concern is diversifying market access so that Canadian producers
of oil and natural gas are less dependent on the United States.

Like Iceland and Norway, Canada is not a party to the Energy Charter
Treaty (and indeed unlike Iceland and Norway never even signed the Treaty).

9.8 Conclusions

The increasing growth in energy consumption and demand requires the
exploitation of new energy resources both fossil and renewable but within
the context of the carbon constrained world of climate change mitigation.
This necessarily entails that states need to develop coordinated energy
and climate policies. In this respect, the Arctic States are some of the
world’s key producers of energy resources and yet are also some of the
world’s largest greenhouse gas emitters; as such they have an increased
responsibility to articulate appropriate policies. Norway perhaps does the
best job of balancing these competing interests.

While all Arctic States recognise the need to respond to the threat
posed by climate change through their energy policies they do not demon-
strate the same level of commitment or ambition. Of the states discussed
here Denmark (Greenland) and Canada are clearly the least ambitious.

While climate change is an important driver in the development of na-
tional (and regional) energy policies it is not the only driver. For example,
energy security is an important issue in Finland but is less of a concern for
those Arctic States that are net exporters of energy such as Canada and
Norway. Canada in particular is far more concerned about continuing and
enhancing market access than with energy security.
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October 2014.

Commission of the European Communities, An Energy Policy for Europe, 2007.
Regulation 994/2010/EU concerning measures to safeguard security of gas supply.
Directive 94/22/EC, Hydrocarbons Licensing Directive.

Directive 2009/28/EC on the promotion of the use of energy from renewable
sources.

Directive 2009/72/EC concerning common rules for the internal market in electricity.

Directive 2009/73/EC concerning common rules for the internal market in natural
gas.

Directive 2009/119/EC on minimum oil stocks
Directive 2012/27/EU on energy efficiency,

http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=0]J:L:2012:315:0001:0056:EN:PDF

Websites

A good general source on the energy policies of different states is the website of
the International Energy Agency: http://www.iea.org/

Another useful site is the national reports page of the Council of European Energy
Regulators http://www.ceer.eu/portal/page/portal/EER_HOME/
EER_PUBLICATIONS

See Climate Action Tracker, http://climateactiontracker.org/ for the greenhouse
gas mitigation commitments of different states.
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Arctic States’ percentage of world total production (WTP) of selected energy resources. This
table is based on IEA Key World Energy Statistics 2014 and IEA country profiles

Crude Oil Natural Gas Hydro Elect. Nuclear Elect.

% of WTP % of WTP % of WTP % of WTP
Canada 4.7 45 10.1 3.9
Denmark (Greenland) 0 0 not significant 0
Finland 0 0 ~0.3 ~0.95
Iceland 0 0 ~0.3 0
Norway ~2 3.1 3.8 0
Russian Federation 12.8 19.3 45 7.2
Sweden 0 0 2.1 2.6
United States 10.7 19.8 7.9 325
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Arctic Countries’ and EU’s Emission Target Commitments

Kyoto Target 2008-2012

Kyoto Target 2013-2020

Targets under the UNFCCC (Copenhagen Accord)

Canada

Denmark
(Greenland)

EU

Finland

Iceland

Norway

Russian
Federation

Sweden

United
States

6% below 1990 levels

8% below 1990 levels

8% below 1990 levels

1990 levels

10% above 1990 levels

1% above 1990 levels

Remain at 1990 levels

4% above 1990 levels

Not a party to Kyoto Protocol — 7%
below 1990 was negotiated but US
did not ratify KP and target was
never in force.

Dec. 2011 Canada withdrew from Kyoto Proto-
col and emissions increased 18% above 1990
level. No target for second commitment period.

Requested Territorial Exclusion

20% below 1990 levels

Relate to the EU’s commitment

20% below 1990 levels

16% below 1990 levels

Not a party

Relate to the EU’s commitment, but Sweden has
a national target of 40% below 1990 levels.

Not a party

17% below 2005 levels by 2020 to be aligned with the final economy-
wide emissions target of the United States in enacted legislation.

EU (Denmark’s) commitments not applicable to Greenland. Govern-
ment of Greenland committed to reduce emissions from civil society in
the period of 2013—-2020 (no specific target provided).

20-30% below 1990 levels by 2020
80-95% below 1990 levels by 2050.

EU target — 20-30% below 1990 levels by 2020.

15-30% below 1990, in a joint effort with the European Union and
provided that other countries commit themselves to contribute
adequately according to their responsibilities and respective capabili-
ties.

30% below 1990 levels by 2020
40% below 1990 levels by 2020 as part of a global and comprehensive

international agreement.

15-25% below 1990 levels by 2020; range depends on accounting of
forestry sector and actions by all major emitters.

EU target — 20-30% below 1990 levels by 2020.

In the range of 17% below 2005 levels by 2020, in conformity with
anticipated legislation.




9.10 Questions

o This chapter reviews the greenhouse gas reduction commitments and
the energy policies of some of the Arctic States but only at the national
level. Fill in the gaps. What is the energy policy of the United States and
what greenhouse gas reduction commitments has it made in the lead
up to the Paris CoP slated for December 20167 What about Russia?

o As a further follow-up, research the energy policies of the Arctic sub-
units of the Arctic federal states. Does Alaska have an energy policy
and a climate change policy? What about Canadian territories and the
various federal subjects of Russia?

o For those interested in the energy policies and laws of the EU and the
EU’s relationship with the Arctic EEA countries of Norway and Iceland,
how do we determine if EEA countries have a duty to implement a
particular EU Directive in domestic law?

e Some suggest that there is a great paradox embedded in the energy
policies of the Arctic States. On the one hand, it is clear that Polar
Regions will warm more quickly than other parts of the globe (and
often with devastating impacts on infrastructure); yet, on the other
hand, at least some Arctic States are eager to explore for and develop
offshore hydrocarbon resources. Is this a paradox? Are all Arctic States
equally committed to offshore exploration in the Arctic?
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10. An Economiic,
Environmental, and Energy
Security Framework for

Small Entities in the Arctic:
Challenges for Iceland, the Faroe
Islands and Greenland

Alyson JK Bailes

10.1 What are “Small States” and what is “Security”?

The Arctic political system includes some of the world’s most populous
states (namely the USA and Russian Federation), but also some of Eu-
rope’s smallest ones - Iceland has barely 320,000 inhabitants. The crucial
North Atlantic gateway into the polar seas also includes two non-
sovereign but autonomous entities, Greenland and the Faroe Islands, with
just 58,000 and 49,000 people respectively. Both of these have a consider-
able degree of self-government, and a constitutional option of asking for
full independence from Denmark at some future time: so even if they are
not strictly small “states” at present, they can be considered as small na-
tions facing at least some of the same policy challenges small states do.
Further, by the normal standards of “small state” studies, all five of the
Nordic states would be considered small because they all have popula-
tions of less than 10 million. (This is a simple way to define “small” states,
but experts sometimes also use more complicated definitions, including
the question whether a particular nation “feels” small and “acts” small).



For most of history, the notion of “security” has been linked with ques-
tions of military defence and armed conflict. Those issues are still an every-
day concern for millions of people in the more unstable parts of the world.
Arctic governments, however, have stressed more than once that they wish
to solve their disagreements peacefully, and many experts believe that vio-
lence between states in the Arctic is unlikely. This is also not a region of
“weak states” that might fall into civil war or be disrupted by (for instance)
major terrorist and criminal violence. Nevertheless, if military threats do
arise, small states and nations clearly have little chance of defending their
territories alone. Iceland actually has no armed forces and Greenland and
the Faroes have none of their own. They must therefore look for strategic
protection from larger friends and/or institutions. In the North Atlantic, this
kind of strategic cover comes essentially from the USA and NATO, plus the
mother country of Denmark for Greenland and the Faroes.

Since the latter part of the 20th century, however, both academics and
politicians have paid growing attention to the threats and risks for peace,
safety and human welfare that can arise from non-military sources. The
United Nations has created a definition of “human security” that identifies
the economy, the environment, health and food as key practical concerns for
mankind, and calls for security to be guaranteed at three levels: the state,
society and the individual. In the Nordic and Arctic regions we find similar,
many-sided definitions of security being used in official policy. For example,
Norway and Sweden have a concept called “societal security”, and Finland
one called “comprehensive security”. Under these names they aim to defend
their citizens from all non-warlike threats, ranging from terrorist attacks,
through accidents and supply problems, to natural disasters and pandemics.
These new approaches stress the need to preserve not just lives but the
quality of life, so they pay attention also to human rights and freedoms,
including women’s and children’s security. They recognize that private
businesses, non-governmental organizations, and ordinary people have
knowledge, skills and resources that can and should be used together with
the state to maintain the best possible security for all.

The movement towards using such wide and complex definitions of se-
curity has not gone equally fast everywhere, and it has not gone unchal-
lenged. At practical level, critics point out that it is hard to coordinate and
balance everything done in security’s name across such a wide range of
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policy fields. It is often a sensitive question how far the military forces
should also be involved in meeting non-military challenges (e.g., helping in
emergencies or controlling riots). Dividing resources correctly between all
the different security tasks is a headache, and political opinions may differ
on some of the choices involved.

It is also not a simple question whether small states also have particu-
lar problems in these “softer” fields. Some events, like local accidents or
disasters, may actually be easier to handle in a small setting with fewer
people involved. Terrorists and smugglers can be easier to spot in a small
society. But when problems range across several countries and hit a small
state from outside - like climate change, a major disease epidemic, or a
flood of refugees - its resources and knowledge will, at the least, be
stretched. Here the answer is rarely to find a big protector, because the
trans-national nature of such threats and risks means that even the largest
players (e.g., USA or China) can hardly cope with them alone.

Very often, a small player’s best strategy is to try to get international rules,
regulations and joint practices agreed that bind all nations equally. This
should make sure there is a “level playing field” where even the smallest part-
ners are treated fairly. It often also opens the way to good standards, technical
solutions, and the sharing of resources that the small state could not normally
find by itself. Joining multilateral organizations that can work systematically
on these tasks may be especially attractive as it gives small members theoret-
ically equal status, a seat at the table, and a chance to be heard.

In practice, to meet its full range of security needs, a small state normally
has to work with a number of different friendly states and institutions.
Combining them skilfully also helps to avoid depending too much on any
one helper. But it makes security policy more complicated, and underlines
the need for the state’s leaders to have a conscious and comprehensive
security strategy. Most states in Europe, including Denmark, Norway and
Finland, have adopted “security strategies” that are coordinated between
the different parts of government, and often discussed with parliament. The
idea is partly to tell the citizens and the world outside what a nation’s prior-
ities and principles are, and partly to help coordinate all types of security-
related activity and share resources properly between them. Strategies are
most likely to succeed when they are (i) based on good research and factual
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knowledge; (ii) prepared through wide consultation, including with busi-
ness, NGOs and the people; and (iii) regularly updated.

A good strategy is as important for a small state as any other. Even a
small population can have conflicting views, for instance about which as-
pects of security to cover, that need to be reconciled. It can take just as much
effort as in a larger state to reconcile such varied views and interests, while
the challenges themselves are rapidly evolving. A small state especially
needs support from abroad and should be precise and coherent when ask-
ing for it. It needs to think hard about where to go for help - where can the
most be obtained, at the best price? If it cannot speak abroad with one voice,
it has even less chance of being heard.

The rest of this chapter focuses on three “e’s” within the broad span of
security that relate closely to the challenges of a sustainable resource
policy in the Arctic as everywhere else: the economy, environment, and
energy. The focus will be on how they affect the Arctic’s smallest states
and nations, and what the latter can do to manage them. In discussing
these three aspects and the way they affect each other, it will be important
to bear in mind that they also depend - for good or ill - on many other
parts of the comprehensive security spectrum. In the worst case they can
add to the pressures triggering conflict, and fighting in its turn damages all
of them. Even if we can assume that the Arctic will be spared such large-
scale violence, the local economy, environment and energy flows could
still be disrupted and harmed by other factors: social divisions and unrest,
protest actions, political discrimination, corruption, new health risks, poor
safety practices and careless accidents to name just a few. They will also
suffer if local states do not grasp the need to work closely together, to
share resources, and to prepare joint responses for the physical emergen-
cies that are bound to happen in a rapidly-changing Arctic.

10.2 Economic Security

States have always understood that the economy is part of their strength
and can directly affect the outcome of wars and power struggles. In the old
days, many nations used their economic assets as a weapon to try to win
resources, land and power at each other’s expense. That makes less sense
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now in a globalized world, where everyone’s prosperity depends crucially
not just on importing goods from foreign partners, but on the stability of
the financial and trading systems as a whole. Besides, since free-market
economies have come to dominate in most world regions, the power of the
market and the impact of its fluctuations have grown while individual
nations’ ability to control key economic processes has weakened. Multina-
tional companies - the largest of them now based in China - have wealth
often exceeding the official budgets of a majority of world states. Small
states that have to deal with them can face just as difficult judgements as
when partnering with big states: how to match the benefits against the
risks of being exploited and controlled?

Economic security also looks different depending on whether it is
measured at the level of the nation, of society and social groups, or of the
individual. For a country, it starts with having the resources needed to
function, including the cost of an adequate defence, which in turn means
being able to import what it lacks at a good, steady price and to gain some
profit from its exports. Strength and stability of the nation’s currency (or
whichever international currency it adopts) is an important aspect, which
explains why many smaller states in Europe have chosen to use the Euro.

A state with a positive economic balance may, however, be keeping its
individual citizens in poor and insecure economic conditions if it is au-
thoritarian, or corrupt, or built on extreme inequality. For individuals in
society, the aim is not simply to get the goods and services needed for a
settled and active life. Many modern states and international institutions
also believe that the right to work (for those capable of it), and social pro-
tection for others, are part of economic security. Major differences of
wealth in a society can make people insecure even when they have the
bare necessities of life, and the poorest may become marginalized in a way
that affects their right to (self-) respect and political freedoms.

Small states in a globalized system should find it easier to search for the
imports they need at reasonable prices, and to find buyers for their special-
ized products including any technologies and services where they have
“niche” capability. Western small states have some of the highest GDPs per
capita in the world and this is true of Iceland, Greenland and the Faroes.
However, all three nations rely heavily on selling just one, or a couple of,
natural resources: fish for all, the application of renewable energy sources
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for Iceland, and - increasingly - tourism. They are equally dependent on
imports for food and (Iceland to a lesser extent) energy. They can face seri-
ous problems both as a result of disturbances in world trade, commodity
prices, and financial systems, and also if their own policies run in over-risky
directions (like Icelandic banking before the 2008 crash).

10.3 Environmental Security

Environmental security as a concept starts with protecting the environ-
ment itself, against pollution and excessive, greedy resource use by man-
kind. Animals, plants, clean air and water, and natural landscapes can all
need protection of this kind. At the same time, the environment is im-
portant for human security. All humans have a right to know and enjoy
unspoiled nature. They also need to be defended at times from nature’s
power and especially its extremes: the highest and lowest temperatures,
and natural disasters like floods, earthquakes, hurricanes and volcanic
eruptions. The best environmental security is a balance where people and
nature exist in harmony without undermining each other.

The modern idea of “sustainable” development reflects this thinking,
and is about finding solutions where an advanced economy can operate
and grow, but without using up scarce natural materials, and while avoid-
ing or immediately repairing damage to the landscape. In other words, a
good economic security policy should not damage environmental security.
But ensuring this is often hard for small states who have few things to
take to market. Famously, Nauru in the Pacific let foreign firms dig up all
its valuable phosphates and then had nothing left but to become a base for
illegal gambling. Some Caribbean islands (like Grenada in the past) have
fallen into criminal hands after becoming centres for off-shore gambling,
money-laundering and smuggling including drugs trade. Even if such ex-
tremes are unlikely in a Nordic setting, Iceland and Greenland today both
face sensitive choices about how fast, and by whom, they should let the
potential wealth on their territory - cheap green energy, and minerals,
respectively - be exploited, if they want to keep both their environmental
balance and their good reputations.
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These policy dilemmas are sharpened by climate change, which is trans-
forming the Arctic faster than most other regions. Here, security complica-
tions from climate change arise at three distinct levels. First come the direct
effects: for instance, melting ice destroying animal habitats, human homes,
and working or hunting areas. Climate change is also starting to bring more
unpredictable weather, and is likely to multiply natural disasters. The sec-
ond level is the problems and social tensions that can arise when people are
unequally affected by climate change, for instance if some benefit but others
are forced to relocate or emigrate. If this happens in the Arctic small states,
they will need some clever policy-making to deal with the new environ-
ment’s social and political implications.

The third level deals with ice melting in the Arctic and the opening of
new shipping routes and exploration of new resources (e.g., oil, gas, and
minerals) both on land and on the sea-bed. If these activities can be run in
a “sustainable” way, they could support both the human and economic
security of Arctic peoples. New jobs and new sources of wealth could be
created, new partnerships made and valuable knowledge exchanged. But
there could also be competition over the newly available resources, add-
ing to tension between countries. Observers both inside and outside the
region have warned that the resources might be exploited in a clumsy and
hasty way, damaging nature more than necessary and aggravating present
problems of pollution.

Even without this, a fast-changing and unpredictable climate added
to more human activity spells a higher risk of major accidents that will
put human lives, economic profits, and the environment all at risk. Hu-
man life could also be affected by new diseases spreading North, and
societies might be destabilized by new patterns of migration in and out.
These are good examples of problems that could hit small states espe-
cially hard, but which those states have rather limited skills and tools to
deal with. They underline how important it is to develop closer coopera-
tion among Nordic and Arctic states, but also more widely, to find com-
mon policy approaches and practical solutions.
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10.4 Energy Security

Energy is vital for any developed human society, but also raises security
issues at three different levels. First, very few states produce enough of
it for their own needs and most have to import oil, gas, coal or electrici-
ty. Even Iceland has to import fossil fuels for 20% of its needs. The first
question in energy security is, how to get these supplies reliably over
time, and at a reasonable price? Supplies could be affected by physical
disasters, by general economic problems like the 2008 financial crash,
by the source drying up, or because the suppliers just stop selling. Sec-
ondly, energy producers may try to exploit their control of energy sup-
plies as a weapon to control others: something that is clearly a worse
risk for small states as they often depend on just one or two suppliers.
Thirdly, if energy is produced in the wrong way it can hurt the environ-
ment, but also damage security in other areas.

Greenland, Iceland and the Faroes are all currently exploring possible
offshore seabed oil and gas fields. For this, they need foreign investment
and skills - which immediately raises the point about making the right
bargains with foreign companies (as above). They then must ensure the
process does not pollute their seas, endangering their vital fishing income.
But they must also hope that the bigger producing nations in their region,
especially Norway and Russia, will take equal care - and experience sug-
gests that drilling in deep, cold waters with current technology is a very
chancy business.

In short, the security effect of new Arctic hydrocarbon production
for small neighbours depends overwhelmingly on how safely and re-
sponsibly it is extracted (and transported). Their economic security
could benefit if they get a fair share of profits. It is harder to say what
the wider effects on global energy security may be. Against a back-
ground of growing global oil and gas consumption, it could be argued
that the Arctic is a politically more stable place to buy it from than
some other supplier regions, for instance in the Arab world. If the Arc-
tic supplies are exploited carefully and gradually, the might be seen as
a useful kind of global reserve.
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10.5 Conclusion

Compared with other small states/nations in the world, Iceland, the Fa-
roes and Greenland enjoy good security and good partnerships as well as
high levels of GDP per capita. They all have economic security challenges,
however, because of their limited economic profiles and the need to ex-
port and import across long distances. Greenland also relies highly on
Danish subsidies, and Iceland has run into great problems trying to main-
tain an independent currency. None of these nations has been ready (so
far) to follow the solution adopted by many other European “smalls” by
entering the EU. Arctic development may bring them economic security
benefits and also new options in energy security, if they succeed in devel-
oping their own offshore oil and gas. But it also means environmental
problems especially for Greenland, and risks of accidents, new disease,
and social destabilization for them all. One sensible step that the three
nations have taken is to intensify their mutual “West Nordic” cooperation,
which has for many years involved a parliamentary dialogue, so that they
can now discuss their mutual concerns and possible solutions at govern-
mental level as well.

We saw above how important it is for any state to develop a conscious,
comprehensive security strategy. So far, none of these small nations has
completed such a process, though Iceland and the Faroes have adopted
strategy papers on Arctic issues — which duly stress the importance of
economic and environmental choices. Iceland has however produced an
expert report followed by a parliamentary report defining the range of
security risks for the country, which may lead to an official strategy before
long. The Faroes are considering the issue. Any of them that does produce
a strategy document will surely need to include all the three “e’s” above,
and more. They will probably also find a number of points where it would
make sense for them to work together.

Finally, is it good or bad for the Arctic generally to have a group of such
small nations occupying the crucial Atlantic gateway into the High North?
The vulnerability and limited security capacities of such small entities do
create a need for international support in tackling the full range of securi-
ty issues. But the small nations concerned are themselves peaceful, demo-
cratic and cooperation-minded. Their willingness to put effort into devel-
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oping suitable institutions, regulations, and sustainable resource solutions
may benefit all actors in the Arctic who wish to find a peaceful and pro-
ductive way ahead.

10.6 Further reading
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Bailes, Alyson JK. “The Small Nations of the Wider Arctic Space: Security Challeng-
es, Policy Options.” The Yearbook of Polar Law, Vol.6, 2014.

- Does a Small State need a Strategy, Occasional Paper, Centre for Small State Stud-
ies (Reykjavik) 2009 http://stofnanir.hi.is/sites/files/ams/Bailes_Final_1.pdf

Collins, Alan (ed.). Contemporary Security Studies (2nd ed.) (Oxford: Oxford Uni-
versity Press, 2010).

Finnish Ministry of Defence. Security Strategy for Society (2010)
http://www.yhteiskunnanturvallisuus.fi/en/materials

Risk Assessment for Iceland: Global, Societal and Military Threats (report of a com-
mission, including summary in English), March 2009
http://www.utanrikisraduneyti.is/frettir/nr /4822
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931EF30CEAF463

10.7 Questions

e Do you prefer a definition of security that sticks to just a few points,
like defending the country, or a wider one that includes the risks
involved in “normal” activities?

o What principles is it safest for a small state to follow when dealing
with big business?

e Ifyou were writing a comprehensive security strategy for Greenland,
which issues would you focus on?
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11. Agreement on Cooperation
on Arctic Marine Oil
Pollution Preparedness and
Response

Anton Vasiliev

11.1 Introduction

Since the Arctic Council’s inception in 1996, the issue of sustainable oil
exploration and production in the Arctic has remained high on its agenda
emerging as a particular focus of the Council’s Sustainable Development
Working Group, which was established in 1998. The Arctic Council has
produced several significant scientific review and research papers, ac-
companied by policy recommendations (i.e., the 2007 Oil and Gas Assess-
ment, 2009 Arctic Offshore Oil and Gas Guidelines, 2011 Behaviour of Oil
and Other Hazardous Substances in Arctic Waters (BoHaSA report) and
the 2014 Arctic Offshore Oil and Gas Guidelines: Systems Safety Manage-
ment and Safety Culture report, among others). These scientific reports
focused solely on the promotion of a better understanding of the issues at
hand. As such, they did not have any practical consequences in policy im-
plementation terms. Perhaps inevitably this has led to mounting pressure
to actually do something more concrete.



11.2 The Mandate and the Scope of the Arctic
Council Task Force

Subsequently, at the Seventh Ministerial Meeting of the Arctic Council in
May 2011 in Nuuk, the decision was taken “to establish a Task Force, re-
porting to the Senior Arctic Officials, to develop an international instru-
ment on Arctic marine oil pollution preparedness and response”. It was
also decided to ask the Emergency Prevention, Preparedness and Re-
sponse (EPPR) working group and other relevant working groups “to
develop recommendations and/or best practices in the prevention of ma-
rine oil pollution;” with “the preliminary or final results of both to be pre-
sented jointly at the next Ministerial Meeting in 2013".

It is worth noting however that the scope of cooperation was limited
by the above-mentioned mandate to marine oil spills. Marine oil spills are,
in relative terms, more dangerous than the spills on land, which remain
located at the initial point of the incident, do not usually have cross-
border implications and can be mitigated locally without international aid.
Marine oil spills, on the other hand, can spread vast distances from the
initial point of spillage, can cross the borders, presenting a challenge to
neighbouring states or to the navigation of the high seas more generally,
and may require a multinational effort to combat them.

The basic issue of dealing with the problem of marine oil spills was di-
vided by the Arctic Council into two separate areas - preparedness and
response, on the one hand, and prevention, on the other. These represent
two rather different aspects of the problem of maritime oil pollution. The
issue of prevention concerns production technologies and culture and fo-
cuses on ensuring that oil spills from the two most likely Arctic sources,
namely, maritime transportation and offshore oil exploration and produc-
tion, do not occur. The potential targets of such arrangements on prevention
are oil and gas companies and transportation companies and agencies.

Preparedness and response, on the other hand, concerns the issue of
readiness (relating to the availability of technical capabilities, staff train-
ing, international cooperation, public awareness and contingency plans)
to fight oil spills, should they actually occur. It is also about promoting
efficient approaches to fighting oil spills (use of equipment, sequence of
actions, division of labour and coordination of actions etc.). In this context
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it is, primarily, those responsible for fighting oil spills rather than the pol-
lutants themselves that are the focus of attention here. Across the various
countries involved however it should be noted that a number of different
agencies are involved - e.g., emergency ministries and agencies, the coast
guard, and ministries of transport and defence among others.

While this separation of the problem into two parts is somewhat artifi-
cial it is clear that prevention is of paramount importance while mitigating
the effects of a spill remains a secondary concern. Notwithstanding this,
the decision to treat the two aspects of the problem separately was moti-
vated by purely practical reasoning. It was easier to agree on cooperation
in the preparedness and response fields because of the existence of global
norms and of a series of bilateral and multilateral arrangements in this
area (1); and because the Arctic states, some more than others, already
possessed the facilities to fight oil spills and had trained staff and opera-
tional plans in place. Therefore, no direct financial consequences would
result from such cooperation.

On the other hand, cooperation in the area of prevention would re-
quire advances to be made across the very delicate sphere of industrial
standards and corporate secrets, which, in return, would entail that par-
ticipating states incurred significant new financial and technological obli-
gations. Moreover, as this area was so new, almost no international coop-
erative arrangements, either global, or regional, existed here (with per-
haps the important exception of the bilateral Russian-Norwegian “Barents
2020” Project). Agreement in this sphere would thus require much more
time and effort. This explains why the Arctic Council mandate for work on
preparedness and response was much more definite and far-reaching than
that on prevention. It also explains why it was decided to take significant
steps first in the area initially more conducive to cooperation in the hope
that this would “create momentum” and only then move on to more com-
plicated issues.
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11.3 Composition and Modalities of the Arctic
Council Task Force

According to the Nuuk Declaration (2011), the Task Force was established
to include the national inter-agency delegations of all eight Arctic Council
member-states and representatives of the Council’s “permanent partici-
pants” (i.e. associations of indigenous peoples of the North), as well as
several invited experts, in particular one from the World Wildlife Fund. As
such these efforts, including in total about 60 participants, assumed the
character of full-scale multilateral intergovernmental talks.

Norway, the Russian Federation and the USA were Co-Chairs in the
talks. It was my honour - as Ambassador at Large of the Russian Ministry
of Foreign Affairs and the Russian Senior Arctic Official at that time - to
serve as one of the Co-Chairs of the group and work together with my
esteemed and highly professional colleagues: Ambassador John Balton
from the United States and Ambassador Karsten Klepsvik from Norway.
The Co-Chairs worked in unison, assisting each other through close coor-
dination. While complex issues often arose, compromise solutions were
always found. This undoubtedly reflected a common commitment to
achieving results as well as the importance of, and attention given to, the
talks in the national capitals. In addition, the experience gained in relation
to the 2009-2010 search and rescue in the Arctic agreement negotiations
also proved very helpful (Vasiliev 2013).

In accordance with Arctic Council procedures, all Task Force issues must
be resolved by consensus. These negotiations proved no exception to this
rule. In total, five rounds of talks were held during the period 2011-2012 in
Oslo, St.Petersburg, Alaska, Helsinki and Reykjavik. It was perhaps an inter-
esting coincidence that the previous discussion leading to the Agreement on
Cooperation on Aeronautical and Maritime Search and Rescue in the Arctic
and the work of the current Task Force on oil spills preparedness and re-
sponse were both finalised by the striking of a deal in Reykjavik.

During the negotiations, it was decided that the Agreement on Arctic
Marine Oil Pollution Preparedness and Response would be supplemented
by a technical agreement on Operational Guidelines containing descrip-
tions of procedures and technicalities in respect of the implementation of
the Agreement. The elaboration of these Operational Guidelines was as-

148 Polar Law and Resources



signed to the EPPR Working Group experts, who managed to prepare it in
a short time in an effort parallel to that of the Task Force. The text of the
Guidelines was adopted not by the Task Force, but by Senior Arctic Offi-
cials - an executive level body of the Arctic Council - after the Task Force
finished its negotiations on the text of the Agreement, but prior to the
2013 Kiruna Ministerial.

The Agreement on Cooperation on Arctic Marine Oil Pollution Prepar-
edness and Response was signed at the Eighth Ministerial Meeting of the
Arctic Council in Kiruna, Sweden, on 15th May 2013. Thus, the Task Force
mandate approved in Nuuk was accomplished.

Concurrently with the signing of the new Agreement in Kiruna, the
EPPR Working Group presented a report on the recommendations relat-
ing to the prevention of marine oil spills in the Arctic. This report was also
approved. In this regard too, then the Nuuk Declaration mission was suc-
cessfully accomplished.

11.4 Main Provisions of the Agreement

The objective of the new Agreement is to strengthen cooperation, coordi-
nation and mutual aid in relation to the emergency preparedness for, and
management of, marine oil spills in the Arctic.

The Agreement is based on relevant universal instruments, primarily,
the 1982 UN Convention on the Law of the Sea, the 1990 International
Convention on Oil Pollution Preparedness, Response and Cooperation and
the 1969 International Convention Relating to Intervention on the High
Seas in Cases of Oil Pollution Casualties. At the same time, it contributes a
considerable regional added value to the existing international obliga-
tions, mainly by providing additional regional measures as regards coop-
eration in managing marine oil spills, preparedness for them and the anal-
ysis of their results.

Although the direct geographical scope of the Agreement is the territo-
ries of national jurisdiction and the continental shelf, it also provides for
cooperation in the High Seas of the Arctic Ocean, which does not contra-
dict international law. In this context, the Agreement sends out a signal
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about the special responsibility of the Arctic States for the situation across
the entirety of the Arctic.

The Agreement commits the signatories - governments of the Arctic
Council member states - to ensure that they have national systems of
rapid and effective response in place enabling them to deal effectively and
efficiently with incidents resulting in oil pollution. This is an important
starting point for all other activities here.

The Agreement also establishes procedures for monitoring, notifica-
tion and the reimbursement of expenses associated with rendering assis-
tance, as well as a simplified border-crossing regime for appropriate per-
sonnel and resources and cooperation and information exchange
measures including joint exercises and training. These are the key forms
of cooperation between the signatories.

Designated responsible agencies and organisations (authorities and
contact points) have been identified for each of the signatory states as
have specific procedures for interaction between them. This should both
simplify and facilitate communication between them, ensuring that the
fastest possible reaction is given to incidents that do arise.

Rather differently from the situation pertaining in respect of coopera-
tion in search and rescue, international assistance rendered in combating
oil spills is not free as costs must be reimbursed by the polluter. This uni-
versally accepted principle is reiterated in the Agreement. Those who
provide assistance are thus assured that any expenses they incur will be
fully compensated. This also provides a timely reminder that the “polluter
pays” principle is fully applicable to incidents on the High Seas, i.e. in the
central part of the Arctic Ocean. If the polluter is, for example, a non-Arctic
state vessel, it will still have to pay for the assistance rendered to it by any
Arctic state.

The principal mechanism used to ensure the resolution of issues aris-
ing related to the implementation of the Agreement will be regular meet-
ings of the parties including, if necessary, meetings within the framework
of the Arctic Council. In this way, the Arctic Council will for the first time
become associated with implementation of a formal agreement among its
member states. The Agreement depository is Norway.

As of February 2014, Norway, Finland, the Russian Federation and
Canada have completed their internal procedures as required for the en-
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try into force of the Agreement. The “Agreement will enter into force 30
days after the date of receipt by the Depositary of the last notification that
the Parties have completed their internal procedures required for entry
into force” (Art. 22(2)) (Arctic Council 2014).

The Agreement comprises 23 articles and is supplemented by 5 ap-
pendices: the list of competent national authorities; the list of national 24-
hour operational contact points; the list of authorities entitled to request
assistance or to decide to render requested assistance; Operational Guide-
lines; and the list of areas covered by the cooperation and exchange of
information arrangements.

The appendices do not constitute an integral part of the Agreement.
They are not legally binding and may be modified at meetings of the par-
ties. Nevertheless, the major function of the appendices is to collect in one
place all of the data and information on the issue of preparedness and
response to marine oil spills, thus helping the Agreement to become an
inclusive document which provides all of the answers to general and prac-
tical questions relating to international cooperation in combating marine
oil pollution in the Arctic.

11.5 The Status, Purpose and Contents of the
Operational Guidelines Appended to the
Agreement

Appendix IV to the Agreement contains a self-standing and rather bulky
document entitled Operational Guidelines. It is designed for practitioners.
As with all of the other four appendices, it is not a legally binding docu-
ment. This flexibility is designed to simplify and speed up the adjustment
tasks of its data and other provisions.

The purpose of the Guidelines is to assist in the implementation of
the Agreement in such a way that issues of procedure and technicalities
(who asks whom about what, who does what and how, what particular
information should be provided, etc.,) are settled and formalised in ad-
vance, and that time - a key factor in fighting oils spills - will not be
wasted on these formalities and thus can be fully focused on substance
(practical actions).

Polar Law and Resources 151



The Guidelines set out detailed provisions as regards the directing
and regulating of cooperation, coordination and mutual assistance. They
address procedures for notification and requests for assistance, com-
mand and control in response operations, movement and removal of
personnel and resources across borders, joint training and exercises,
administrative issues and other recommended measures to facilitate
effective cooperation on oil pollution preparedness and response in the
Arctic. These Operational Guidelines were conceived from the outset as
a “living” document. As such, the document can be modified at the meet-
ings of the parties to the Agreement to follow and reflect the accumulat-
ed practice of cooperation.

11.6 The Significance of the Agreement

In their statements at the Arctic Council meeting in Kiruna, the Ministers
hailed the great political and practical importance of the Agreement,
which lifts international Arctic cooperation to a new height.

The new Agreement became the second legally binding pan-Arctic
document in history (the first being the 2011 Agreement on Cooperation
on Maritime and Aeronautical Search and Rescue) elaborated under the
aegis of the Arctic Council. This reaffirmed the high level of “negotiability”
in respect of the Arctic States who took an important proactive step to
meet the key challenges raised by climate change and enhanced economic
activity in the region.

The implementation of the Agreement is expected to result in closer,
more effective cooperation between the Arctic States in mitigating marine
oil spills. This provides a significant safety net for further development of
offshore oil production and maritime transportation in the Arctic. It also
helps to balance the interests of business and the inhabitants of the North,
including indigenous peoples, as well as those relating to the conservation
of the delicate Arctic environment.

The Agreement constitutes yet another step in the coherent implemen-
tation of the Russia-initiated “framework” project approved in 2009 by
the Arctic Council on the “Development of Safety Systems for the Imple-
mentation of Economic and Infrastructure Projects in the Arctic.” This
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project aims at the gradual, stepwise formation of a universal multilateral
industrial safety network in the High North. At the same time, the Agree-
ment provides a valuable new contribution to polar law. The Arctic States
intend to implement this new agreement without a delay. The first multi-
lateral exercise under this agreement was organised by Canada in 2014.

11.7 Conclusion

The Agreement did not however exhaust the efforts of the Arctic Council
on marine oil spills. On the contrary, based on the important ground-
work undertaken in Kiruna, it was decided to continue activities in this
field. With this in mind, a new special Task Force was established in
Kiruna to develop practical measures as regards the prevention of ma-
rine oil spills, building on both the EPPR report and best practices in
respect of the Task Force that prepared the Agreement on Cooperation
on Arctic Marine Oil Pollution Preparedness and Response. The work of
this new Task Force is now in full swing and its results are expected to
be announced at the 2015 Arctic Council Ministerial in Canada.

11.8 Notes

1. Examples of such arrangements include, the Canada-US Joint
Marine Pollution Contingency Plan; the Convention on the
Protection of the Marine Environment of the Baltic Sea Area; the
Agreement Between Denmark, Finland, Iceland, Norway and
Sweden on Cooperation Concerning Pollution Control of the Sea
after Contamination by Oil or other Harmful Substances; the
Agreement between the Government of Canada and the
Government of the Kingdom of Denmark on Cooperation Relating to
the Marine Environment; the Agreement between the Government
of the Union of Soviet Socialist Republics and the Government of the
Republic of Finland on Cooperation in Combating Pollution of the
Baltic Sea in Accidents involving Oil and Other Harmful Substances;
the Agreement between the Government of the Union of Soviet

Polar Law and Resources 153



Socialist Republics and the Government of the United States of
America concerning Cooperation in Combating Pollution in the
Bering and Chukchi Seas in Emergency Situations.

11.9 Further reading

Agreement on cooperation on marine oil pollution preparedness and response in
the Arctic, 15th May 2013 http://www.arctic-council.org

Arctic Council: ACSAO-CAO2 Yellowknife / March 2014 Information Items: Update
on ratification of Agreement on Cooperation on Marine Pollution Preparedness
and Response.

Summary Report and Recommendations on the Prevention of Marine Oil Pollution
in the Arctic (RP3) http://www.arctic-council.org

Vasiliev, Anton. The Agreement on Cooperation on Aeronautical and Marine
Search and Rescue in the Arctic - A New Chapter in Polar Law, in Natalia Louka-
cheva ed. Polar Law Textbook II, Copenhagen: Nordic Council of Ministers, Tema
Nord 535, 2013:53-65.

Vasiliev, Anton. Agreement on Cooperation on Marine Oil Pollution Preparedness
and Response in the Arctic - A New Success of the Arctic Council. The Arctic Her-
ald, No. 3(7), 2013:54-57.

11.10 Questions

e Why is the new agreement, negotiated under the aegis of the Arctic
Council, not focused on general “cooperation on oil spills,” but rather
on the issue of preparedness and response to marine oil spills?

o How does the new agreement contribute to environmental safety in the
Arctic? What is the practical and political importance of the agreement?

o Inlight of this agreement over preparedness and response to marine oil
spills, what other environmental and economic agreements and
arrangements do you now envisage as feasible among the Arctic States?
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Sammanfattning

Natalia Loukacheva

Den utveckling som pagar inom polarritten tyder pa ett fortsatt intresse
for Arktis och Antarktis; polaromradena kommer sannolikt dven fortsatt-
ningsvis att vara i fokus for den vaxande internationella, vetenskapliga,
politiska, mediala och offentliga diskursen. Den rattsliga kontrollen av
naturresurser utgor har en av de viktigaste fragorna och utgor darfor
mycket viktig faktor for saval den rattsliga som den geopolitiska, socioe-
konomiska och miljomassiga utvecklingen.

En o6versikt av de polarrattsliga fragorna och den aktuella utvecklingen
presenterades 2010 i Polar Law Textbook samt 2013 i Polar Law Textbook
II, bada redigerade av denna forfattare (se: www.norden.org). Larobock-
erna behandlar centrala dmnen av betydelse for polarresurserna (t.ex.
forvaltning av marina levande tillgangar i polaromradena; Arktisk biolo-
gisk mangfald; rattsliga fragor i samband med turism i Antarktis; kostna-
der och fordelar med resursutvinning i norr; rattsliga fragor i samband
med utvinning av olja, gas och mineral; det rattsliga ramverket for an-
vandningen av fornybar energi; skydd av isbjornar; fragor gillande jakt,
fiske och insamlingsrattigheter for urfolk, etc.) och tjadnar som underlag
for den har boken, vars syfte ar att fokusera pa aktuella fragor for ratts-
och resursutvecklingen i polaromradena. Alla kapitel i boken har skrivits i
perioden september 2014 till februari 2015 och utforskar &mnen som inte
har behandlats tidigare. Boken belyser darmed ny information inom det
polarrattsliga omradet med avseende pa resursutveckling. Jamfort med
tidigare bocker ger den aktuella volymen en mer systematisk éversikt av
nagra av de mest relevanta fragorna inom detta omrade.

Projektet mojliggjordes genom en utmairkelse fran samarbetspro-
grammet for Nordiska Ministerradet, som har visat fortsatt ledarskap i
framjandet av rattsliga och tvdrvetenskapliga studier av, i synnerhet, de



Nordiska och Arktiska omradena, men dven globalt. Ett sarskilt tack gar
till den ryska ambassaden pa Island for vardskapet for projektets works-
hop 2014. Samtycke till projektet lamnades ocksa av the Polar Law Pro-
gram vid universitetet i Akureyri.

Den har boken ar resultatet av en samarbetsprocess mellan en grupp
internationellt vilkinda experter inom det polarrittsliga omradet och
dartill relaterade studier (se biografier) som var angeldagna att ytterligare
framja kunskapsutvecklingen pa omradet.

For att underlatta spridningen av detta pedagogiska verktyg ar boken
elektroniskt  tillginglig utan kostnad pa NCM:s webbplats
(www.norden.org) eller for bestillning i papperskopia frain NCM. Boken
kommer att vara av intresse for saval jurister som for en icke-juridisk publik
som vill lara sig mer om dmnet. Boken ar forfattad som en larobok dar ka-
pitlen strukturerats som foreldsningar, med fragor och referenser for vidare
lasning. Trots att boken spanner 6ver en rad olika dmnen (se innehall) ar
dess rackvidd begransad och utrymme finns for vidare forskning.

De asikter som uttrycks i denna bok aterspeglar inte nédvandigtvis
NCM:s standpunkt. Mer information om boken kan erhallas fran bokens
redaktor Dr Natalia Loukacheva pa Natalia.Loukacheva@unbc.ca eller via
NCM:s webbplats: www.norden.org.

Oversatt av Dr Maria Pettersson
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